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Abstract 

 

The United Nations Convention Against Corruption (UNCAC) compels United Nations (UN) 

member countries to have laws criminalising corruption when committed by individuals 

and corporations alike.  This thesis investigates how Malawi holds corporations liable for 

corruption, and the implications of this on corruption prevention. It further establishes 

and draws lessons from the implementation of corporate liability for other offences such 

as money laundering.  

To achieve this, the thesis analyses academic literature on theories of corporate liability 

and, it examines how multiple jurisdictions have implemented the concept of corporate 

liability in their jurisprudence. Secondly, the study invites regulatory and law 

enforcement institutions, corporations, civil society and academics to respond to 

questionnaires and provide their expert knowledge and perceptions on corporate liability 

for corruption. On analysis of this information, the research establishes that there is a 

perception that the existing legal framework for corporate liability for corruption does 

not influence corruption prevention positively. Additionally, the presence of a legal 

framework addressing corporate liability for corruption is likely to have a positive impact 

on corruption prevention, particularly if supported by other influencing factors. The 

thesis concludes by proposing recommendations to improve the implementation of the 

concept of corporate liability for corruption within the jurisdiction of Malawi. 

Key Words: corporate liability, administrative liability, civil liability, criminal liability, 

corporate liability for corruption, Malawi. 
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1. General Introduction 

 

1.1 Introduction 

The concept of corporate liability as noted by Wells (2011) relates to the legal 

principle that recognises a corporation as a person at law. The principle of legal 

personality is two-pronged; on the one hand, it grants a corporation the right to own 

property, to enter into contracts and to enforce such contracts. On the other hand, it 

obligates corporations to abide by the law, and where a corporation fails to comply 

with the law, corporate liability applies, as a means of chastising the corporation.  

Corporate liability gained traction during the industrialisation era in England 

(Tiedmann, 2014) as the size of corporations and their scope of activities, including 

what they could be held liable for, increased to cover not just breaches of contract, 

but also criminal conduct such as murder and manslaughter (Diskant, 2008). In recent 

times, corporate liability has gained international acceptance, as evidenced by various 

international conventions, and according to Engelhart (2014), these include 

conventions dealing with economic crimes like corruption.  Notable conventions in 

this regard include the United Nations Convention Against Corruption (UNCAC) and 

the Organisation for Economic Cooperation and Development (OECD) Convention on 

Combating Bribery of Foreign Public Officials (OECD Bribery Convention). Within 

Africa, the key convention is the African Union (AU) Convention on Preventing and 

Combatting Corruption (AU Corruption Convention).  Among other obligations, these 

conventions require signatory jurisdictions to prevent, investigate and prosecute 

corruption of any form including the commission of corruption by corporations.  
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Malawi is a party to the UNCAC and the AU Corruption Convention, having ratified the 

UNCAC on 4
th

 December 2007 (United Nations Office on Drugs and Crimes, 2019) and 

the AU Corruption Convention on  26
th

 November 2007 (African Union Advisory Board 

on Corruption, 2018). These two conventions require Malawi to criminalise 

corruption, have measures in place to prevent corruption, and impose liability on 

corporations when they are involved in corruption.  It is in the context of Malawi’s 

obligation under international conventions that this thesis intends to examine and 

understand Malawi’s legal framework for holding corporations liable for corruption 

and appreciate the usefulness of this framework in corruption prevention.  To this 

end, this first chapter will discuss the context of corruption, corruption prevention, 

and corporate liability in Malawi. It will further outline the research objectives and 

hypotheses, as well as the significance of the study. In conclusion, the chapter will 

present the highlights of the remainder of the thesis. 

 

1.2 Context of the Research 

1.2.1 Corruption in Malawi  

The levels of corruption in any country cannot be accurately measured, as such Urra 

(2007) suggests using corruption perception surveys and scholarly and government 

publications to gain insight on the levels of corruption in a country. In the case of 

Malawi, regional and international corruption perception surveys indicate that Malawi 

has significant levels of corruption. Transparency International’s Corruption 

Perception Index, for instance, shows that between 2015 and 2018 Malawi scored 

between 31 to 32 points out of a possible 100 points and has dropped rank from 

111to 120 since 2011 (Transparency International, 2019). The regional Mo Ibrahim 

Foundation, which measures governance in Africa, ranked Malawi 19
 

out of 54 
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countries, and it indicated that the country was experiencing a decreasing trend in 

good governance as measured in  2018 (Mo Ibrahim Foundation, 2018).   

Corroborating these findings is a survey conducted locally by the Afro Barometer in 

2017, which revealed that seven out of ten Malawians indicate that corruption had 

increased between 2016 and 2017 (Chunga & Mazalale, 2019). More recently, the 

National Money Laundering and Terrorist Financing Risk Assessment Report 

(Government of Malawi, 2018) identified that between 2013 and 2017 there was an 

estimated USD 18 million identified as proceeds of crime derived from corruption.  

According to Nawaz (2012), corruption in Malawi is more prevalent in the public 

sector than the private sector, and it involves both grand and petty corruption. Petty 

corruption includes facilitation payments while grand corruption involves nepotism 

or patronage networks in appointment to public service positions or award of 

government contracts.   

 

The cashgate scandal of 2013 (Baker Tilly, 2014) is an example of how nepotism and 

patronage networks were used to plunder government funds, and the devastating 

consequences of this on Malawi.  Public officers involved in the scam conspired with 

private businesses owned by their close associates and relatives to present fraudulent 

invoices for alleged provision of services to government departments. The public 

officers manipulated the government payment system, to process payment quickly 

and without proper scrutiny. Once paid, the owners of the businesses would transfer 

most of the money to the public officer, while retaining an agreed amount as a 

commission. As a result, the government of Malawi lost 13.6 billion Malawi Kwacha 

(approximately USD 32 million
1

) in the space of six months.  Consequently, as 

observed by Wood (2014), international donor partners withdraw USD150 million in 

 
1

 As at the time of the Baker Tilly Report in 2014. 
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direct budgetary support, which accounted for 40% of Malawi’s annual budget (Wood, 

2014). According to Masina (2016) the reduced fiscal support required the 

government to implement budget cuts for critical sectors such as health and 

education, which negatively affected the quality of services provided in these sectors.   

 

1.2.2 Malawi’s Anti-Corruption Regime 

 

The Corrupt Practices Act (CPA) enacted in 1994, governs Malawi’s anti-corruption 

regime, and it criminalises corrupt practices rather than corruption.
2

 According to the 

definition in section 2 of the Corrupt Practices Act (1996, p. 4), corrupt practices 

include “offering, giving, receiving, obtaining or soliciting of any advantage to 

influence the action of any public officer or any official or any other person in the 

discharge of the duties of that public officer, or any official or other person and 

includes influence peddling and the extortion of an advantage.”  In keeping with this 

definition, Section 24 of the CPA criminalises corrupt practices by or with a public 

officer, while other notable offences include section 25A (public officers performing 

functions corruptly), section 25B(misuse of public office), and section 32 ( possession 

of unexplained property, among others).   

 

The CPA establishes the Anti-Corruption Bureau (ACB), which has several functions as 

elaborated in Section 10 of the CPA.  First, the ACB exists to enforce the CPA through 

investigating and prosecuting corruption or any other offence revealed while 

investigating a corruption-related offence.  Secondly, the ACB is responsible for 

establishing measures to prevent corruption through public awareness campaigns 

explaining the adverse effects of corruption and by providing guidance on corruption 

 
2

 For the purposes of this thesis corruption and corrupt practices will be used interchangeably.  
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prevention mechanisms to public and private institutions.  The ACB is also mandated 

to examine and recommend the revision of practices and procedures in the private 

and public sector that may facilitate corruption (Corrupt Practices Act, 1996). 

 

Malawi’s anti-corruption legal framework is buttressed by a National Anti-Corruption 

Strategy (NACS), which was adopted in 2008 and is currently under review. The NACS 

(Anti-Corruption Bureau, 2008) has three strategic objectives, namely: to promote 

integrity, transparency, and accountability. It aims to improve service delivery, to 

promote public involvement in the fight against corruption, and to intensify 

prevention of corruption and promotion of integrity. The NACS recognises vital 

segments of society, namely: the executive, the judiciary, the legislature; civil society, 

private sector, media,; traditional leaders and faith-based organisations as the key 

pillars of Malawi’s anti-corruption efforts. This recognition ensures that the segments 

named in the NACS will prioritise activities that achieve the strategic objectives of the 

NACS.  

1.2.3 Corporate Liability in Malawi  

 

Though there is little to no literature on corporate liability in Malawi, it is apparent 

that corporate liability for criminal offences is a recognised concept, as evidenced by 

its existence in some laws. The Financial Crimes Act (2017) for instance, provides, in 

sections 42, 43 and 45, for corporate criminal liability for money laundering, terrorist 

financing and proliferation of weapons of mass destruction, respectively. This 

legislation also recognises administrative and criminal liability for breaching 

regulatory requirements, such as failure to report suspicious transactions or to 

maintain customer records in the prescribed manner (Financial Crimes Act, 2017).  

Another example of the recognition of corporate liability in the laws of Malawi is 

Section 113 of the Taxation Act.  This section mandates the commissioner-general of 
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the Malawi Revenue Authority (MRA) to impose administrative penalties for tax 

violations.  Alternatively, the MRA can commence criminal proceedings under Section 

121 of the (Taxation Act, 1964, p. 76), which states that “save as is otherwise 

provided, none of the provisions of this Act, including the imposition of penalties 

shall affect or be a bar to criminal proceedings for any offence.”  Section 121 implies 

that the MRA has the option of instituting criminal proceedings, even where 

administrative penalties have been imposed.   

 

Another significant provision concerning corporate criminal liability is section 24 of 

the Penal Code (1930, p. 23), which reads as follows:  “where an offence is committed 

by any company or other body corporate, or by any society, association or body of 

persons, every person charged with or concerned or acting in, the control or 

management of the affairs or activities of such company, body corporate, society, 

association or body of persons shall be guilty of that offence and shall be liable to be 

punished accordingly.”  Officers charged under section 24 of the Penal Code can, in 

their defence, show two things. First, they can show that the offence was committed 

without their knowledge or consent, and secondly they can show that they did 

everything in their power and in line with their functions to prevent the crime.  

Commenting on this, Bande (2017), stated that section 24 overcomes the challenges 

that courts face in punishing corporations, for instance, where a corporation cannot 

pay an imposed fine because it is declared bankrupt. In such an instance, Bande 

(2017, p. 233) proposes that “section 24 allows the court to convict and punish any 

person who is involved in the control and management of a corporation where it is 

found guilty of a crime.”   
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Though other laws In Malawi recognise the liability of corporations for criminal 

conduct, the CPA appears not to have provisions requiring corporations to be held 

liable for corruption. Regardless, some commentators have proposed that 

corporations may still be held liable for corruption using common law principles or 

through inference using other laws. These propositions will be discussed at greater 

length in Chapter 2 as part of the literature review, and again later in Chapters 4and5, 

when analysing and discussing the research findings.   

 

1.3 Research Objectives 

 

The main objective of this research is to establish the extent to which the existing 

legal framework for holding corporations liable for corruption impacts corruption 

prevention. To this end, the study will assess the perceptions of anti-corruption 

practitioners on corporate liability for corruption.  Specifically, the study aims to: 

 

a) Establish how corporations are held liable for corruption. 

b) Determine the impact, if any, of the absence of a legal framework addressing 

corporate liability for corruption in the CPA. 

c) Establish how corporate liability is applied under other laws, and if success 

under such laws depends on whether it is administrative, civil or criminal 

liability.  

d) Analyse the impact if any of corporate liability on a corporation, its employees, 

shareholders and other relevant stakeholders.  

e) Determine the role of other influencing factors on the implementation of 

corporate liability for corruption.  
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The study will achieve the above objectives by addressing the following research 

question:  

 

What are the perceived implications of corporate liability for corruption on 

corruption prevention? 

 

1.4 Research Hypotheses 

 

Three plausible hypotheses have been developed based on the research question. The 

hypotheses guided the collection and analysis of data relevant to the research 

question. The hypotheses include a null hypothesis and two alternative hypotheses 

as follows: 

 

1.4.1 Null Hypothesis 

 

H0: Anti-corruption practitioners across various sectors in Malawi deem the 

existing legal framework for addressing corporate liability for corruption as 

having no impact on corruption prevention.  This hypothesis predicts that there is 

a perception that the current legal framework for corporate liability for corruption is 

ineffective in preventing corruption.  

 

  1.4.2 Alternative Hypotheses 

 

H1: Anti-corruption practitioners across various sectors in Malawi believe that a 

legal framework addressing corporate liability for corruption is essential for 

corruption prevention.  This hypothesis proposes that anti-corruption practitioners 
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recognise that a legal framework addressing corporate liability for corruption is 

necessary for preventing corruption.  

 

H2: Anti-corruption practitioners across various sectors in Malawi believe that a 

legal framework addressing corporate liability for corruption has more impact 

on corruption prevention when supported by other influencing factors.  This 

hypothesis predicts that anti-corruption practitioners are of the view that a legal 

framework addressing corporate liability for corruption would have a positive impact 

on corruption prevention when supported by other influencing factors.  

 

1.5 Research Variables  

 

From the above hypotheses, it is evident that corporate liability for corruption is the 

independent variable. It is a standalone variable that is not influenced by other 

variables in the hypotheses. In this context, corporate liability for corruption is 

considered critical to the success or failure of corruption prevention.  Corruption 

prevention is the dependent variable in the hypotheses, and its behaviour is affected 

by the implementation of corporate liability for corruption.  

 

1.6 Significance and Relevance of the Research  

  

This research study adds value to the existing academic literature on corporate 

liability, particularly as it relates to the crime of corruption. The value addition is 

significant, firstly, because most of the available research is theoretical, focusing on 

theories of corporate liability. This study, while discussing and appreciating the 

theories of corporate liability, moves a step further to focus on establishing if 
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corporate liability for corruption results in attitude and behaviour change toward 

corruption.  

 

This study is significant for Malawi because there is  limited literature on corporate 

liability in the country generally, and it will, therefore, be a welcome addition.  

Secondly, because Malawi appears to lack comprehensive legislation addressing 

corporate liability for corruption, this study could be the genesis for considering the 

implementation of such a legislative framework. Additionally, this study is particularly 

important for Malawi, especially considering the role that corporate structures play in 

perpetuating corruption as exemplified by the cashgate scandal. Lastly, though this 

research focuses on corruption, the findings and recommendations herein may be a 

guide to improving the implementation of corporate liability under other legislation.  

 

1.8 Structure of the Thesis 

 

This first chapter has introduced the research topic and discussed the context of the 

research, the objectives, the proposed research hypotheses and the relevance of the 

study. Chapter 2 will review the academic literature on corporate liability, which 

includes discussing the evolution of corporate liability, and the various theories on 

corporate liability. It will also highlight the development of corporate liability for 

corruption by considering vital international conventions and national laws related to 

corruption.  

 

Chapter 3 will discuss the methodology that has informed this study, including 

reviewing the research philosophy and design underpinning the study. Further, this 

chapter will consider the instruments used for data collection and analysis, as well as 

the sampling methods used. In conclusion, the chapter will examine the ethical issues 
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encountered and the limitations of the study and the steps taken to address these 

where possible.  

 

Chapter 4 will present the findings of the study, highlighting what the data reveal 

about how corporate liability for corruption is perceived, and if the findings support 

the proposed hypotheses or not. Chapter 5 will critically analyse the results, 

considering the hypotheses, theories of corporate liability and other issues emanating 

from the findings. In conclusion, Chapter 6 will summarise the study and propose 

critical recommendations based on what the results have revealed. 

 

1.9 Conclusion 

 

This chapter has introduced the subject of study and the context of the study, which 

includes levels of corruption and anti-corruption efforts, and how corporate liability 

is implemented generally and particularly with respect to the offence of corruption.  

In conclusion, the chapter presented the objectives, research hypotheses, and the 

significance of the study. Chapter 2 will review and analyse the available literature on 

general corporate liability and, more specifically, corporate liability for corruption. 
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2 THEORETICAL FRAMEWORKS FOR CORPORATE LIABILITY  

 

2.1  Introduction 

 

In discussing the theoretical framework for corporate liability, this chapter will 

analyse the historical development and the theories advanced on corporate liability.  

Additionally, the discussion will analyse international law requirements on corporate 

liability for corruption, and summarise the implementation of these requirements 

across various jurisdictions.   

 

2.2 Historical Development of Corporate Liability  

 

The concept of corporate liability historically derives from the common law doctrine 

of vicarious liability, which, as Ferguson (1998, p. 4)  points out, recognises that a 

“master is liable for the conduct of his servant in the course of employment.”  The 

master derived benefit from the servant’s actions when done in the course of 

employment, which justified the master’s liability when the actions caused harm. At 

that time, vicarious liability was not applicable where a servant committed a criminal 

offence because criminal law principles require a person committing a crime to form 

an intention to commit a crime, also known as mens rea. A master could therefore 

not be held liable for a crime whose mens rea was formed in the mind of his servant.  

 

The doctrine of vicarious liability applied to the human master and servant 

relationship; it did not apply to corporations and their servants.  Corporations were 

considered abstract entities, having life and being as allowed by the law and its 

establishing instruments. And as Brickey (1982, p. 396) emphasises, they were 

considered “abstract entities which did not have the physical, mental or moral ability 
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for wrongdoing.”  Unlike a human master who had the mental and moral ability to 

make decisions and instruct a servant, a corporation could not function similarly, let 

alone form mens rea. There were, however, two exceptions to this general rule; firstly, 

corporations could be held vicariously liable when the crime did not require proof of 

mens rea, such as public nuisance, criminal libel, and contempt of court. Secondly, 

regulatory offences, which are created by statute, did not require forming mens rea 

but were strict liability offences.  

 

Over time as industrialisation expanded, there was an increasing awareness that 

corporations have the potential to, intentionally or unintentionally, commit crimes 

and cause harm. Due to this realisation, vicarious liability, which, as noted earlier, 

applied only to the human master and servant relationships was the best option for 

holding corporations criminally liable. Vicarious liability was considered favourable 

firstly because it ensured that it was not just an employee being held liable for 

criminal conduct, which a corporation may have sanctioned and derived benefit from. 

Secondly, a corporation’s liability ensured proper compensation to the victims of the 

corporation’s actions, as corporations had more resources than its employees. Lastly, 

the corporation was in the best position to exert its influence to prevent similar 

damaging activities from recurring.   

 

Though vicarious liability for criminal activity of corporations addressed public 

interest concerns, some scholars, including Diamantis (2016) and Laufer (1996), have 

contended that the doctrine was not well thought out. They argue that it did not meet 

the demands of criminal law principles, as the question of a corporation’s abstract 

nature and its inability to form mens rea remained unresolved.   
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2.3 Theories of Corporate Criminal Liability 

 

To address the lingering question of how corporations can form mens rea, 

academicians and legal theorists have developed theories, presented in this 

discussion as two distinct sets.  Firstly, theories that attempt to enhance the doctrine 

of vicarious liability as we know it; these include identification theory and collective 

knowledge theory. The second set of theories, on the other hand, portray a 

corporation as a distinct entity that can have recognised mens rea.  These are 

corporate internal decision structure, corporate ethos theory, proactive corporate 

fault, and the constructive fault model.  

 

 

2.3.1 Theories Explaining Vicarious Liability 

 

   2.3.1.1 Identification Theory  

 

The identification theory proposes that the board and senior management 

responsible for making policy decisions is the directing mind or as Diamantis (2016, 

p. 2068) put it, “the ‘inner circle’ of the corporation and are therefore the 

corporation.”  As such, all decisions and actions of the board or senior management, 

including criminal acts, are necessarily those of the corporation,  which implies that 

a corporation can be held liable directly and not vicariously as its mens rea will be the 

decisions and actions of the ‘inner circle’.  

   

This theory poses two challenges; firstly, by focusing only on the ‘inner circle’, the 

corporation may escape liability for the criminal intentions and actions of junior 

employees, even though it benefits from such activities.  Secondly, as Clough (2017) 
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and Diamantis (2016) argued, modern-day corporations have many employees whom 

the board and management may not know or control. Further, a corporation may have 

decentralised operations, such that the board and senior management may not know 

or sanction everything happening in either the head or subsidiary offices.  In such 

instances, the corporation may escape liability because the board or senior 

management did not know or sanction the alleged criminal acts.  Pollack (2009) 

proposes to cure this by requiring that where management in a subsidiary forms mens 

rea to the exclusion of senior management at the head office, this should then 

constitute the corporations mens rea.  In such a scenario, the subsidiary should bear 

the penalty for wrongdoing.  Conversely, if senior management at the head office 

knows or sanctions an action at the head office or subsidiary office, then this will 

constitute mens rea.  

 

Pollock’s proposal has merit, as it ensures that there is no unjust punishment of 

senior management at the head office for what they did not know or sanction. 

However, the proposal does not take into account the peculiarities of the relationship 

between a head office and its subsidiary. Firstly, though the mens rea is that of senior 

management at the subsidiary, the subsidiary may not control the corporation’s 

income, and the penalty would still have to be paid by the head office. Further, it does 

not explain how the mens rea of the subsidiary can become that of the entire 

corporation when the management of the subsidiary does not comprise the real ‘inner 

circle’, since there is a management team and a board above them at the head office. 

Most importantly, Pollock only attempts to explain ‘inner circle’ as it relates to the 

head office and subsidiary relationship. He does not explain the formation of mens 

rea when the criminal conduct is that of a junior employee, conduct which is not 

known or sanctioned by management in either the head or subsidiary office.  
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   2.3.1.2 Collective Knowledge Theory  

 

The collective knowledge theory attempts to develop vicarious liability by proposing 

that anything an employee knows will be considered to have also been known by the 

corporation. In the case of United States v Bank of New England (1987), the employees 

of the bank allowed a customer to withdraw USD 10,000; the Bank was held liable for 

neglecting to report the transaction as required by law. Since the bank-tellers who 

performed the transaction knew that there was a breach of a legal requirement, the 

bank was assumed to have similar knowledge, and that the failure to report was its 

fault as a whole and not that of one or two employees.  As Buell (2006) explained, 

imputing employee knowledge on a corporation can lead to a change of behaviour. 

When collective knowledge is used to hold a corporation liable, it will be prompted to 

ensure there is no repetition, by taking remedial action including monitoring its 

employees, training them more frequently, and, in the worst-cases, delivering the 

wrongdoer to law enforcement. These actions work to improve the image of the 

corporation but also have the trickle-down effect of changing the behaviour of 

employees.   

 

Arlen. J (1994), however, had a different view concerning the value of collective 

knowledge theory. She argued that collective knowledge makes corporations invest 

more resources on internal enforcement such as training, monitoring and other 

remedial action. As internal enforcement in a corporation increases, self-detection for 

wrong-doing increases, and corporations are forced to report this to regulators, 

increasing their chances of being held liable. The risk of enhanced liability can cause 

corporations not to be enthusiastic about internal enforcement.   
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Further to Arlen’s argument, Buell  (2006) and Diamantis (2016) agreed that collective 

knowledge theory may be inapplicable for offences that require a person to have the 

intent or belief as this is not easy to assess. In this regard, Buell (2006) points out 

that in the Arthur Andersen case, it was difficult for the court to use collective 

knowledge to attribute mens rea to the corporation. The court could not determine 

that each employee of Arthur Andersen had the intent to interfere with official 

proceedings by destroying evidence.  

 

2.3.2 Theories Inferring Corporate Mens Rea 

 

The theories that fall under this heading include corporate internal decision structure, 

corporate ethos, proactive corporate fault, and reactive corporate fault, all of which 

are discussed extensively by Laufer (1996).  The corporate internal decision theory 

proposes inferring a corporation’s mens rea from its internal policies on 

remuneration, workflow processes, and the organisational structure.  However, 

(Laufer, 1996) was of the view that first, this theory fails to consider that employees 

can intentionally or unintentionally misunderstand policies, resulting in them doing 

something against policies. Secondly, workflow processes are not always rigid, and 

changes may be permitted or occur spontaneously due to the demands of the work. 

These changes, especially if spontaneous, may not be recorded and are known only 

to those directly involved in the given work process.  Therefore, relying on a 

corporation’s written policies or workflow processes alone to infer mens rea may be 

misleading because a written document on its own would not present an accurate 

picture of what happens in practice.   

 

The second theory is the corporate ethos theory, which recognises that a corporation 

has a personality or ethos that has developed from the interactions of various 
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individuals within the corporation. The most well-known proponent of this theory is 

Bucy (1990, p. 1099) who proposed holding a corporation liable, by proving that “the 

corporate ethos encouraged its agents to commit criminal acts.”  Bucy, in a later 

publication, Bucy (2009), further argued that this theory is more reasonable for the 

corporation as it considers the corporation’s compliance culture and gives credit to 

the company for doing its best to encourage ethical conduct. It also ensures that the 

company is not liable if it did not benefit from the illegal conduct where it does 

everything in its power to prevent unlawful behaviour. 

 

The other two theories in this category, proactive corporate fault and reactive 

corporate fault, are related but with a slight difference in approach. Proactive 

corporate fault infers mens rea from a corporation’s failure to establish controls to 

prevent or prohibit its employees from committing a crime.  An instance of proactive 

corporate fault could be a failure to develop an effective compliance program. This 

failure could lead to inferences that a corporation had criminal intent, as there were 

no controls to prevent wrongdoing by employees. Reactive corporate fault, on the 

other hand, infers mens rea from the reasonableness of a corporation’s reaction once 

the wrongdoing is detected. This response would include the speed with which a 

corporation reacts, and sufficiency and effectiveness of remedial action taken to 

address the wrongdoing. 

 

While recognising that these four theories offer a viable alternative to vicarious 

liability, Laufer (1996) points out that their main shortfall is that there is no 

requirement for the commission of a crime to coincide with the mens rea. Instead, 

the corporation’s policies, controls and culture are used to establish mens rea after 

the commission of the crime. Without mens rea coinciding with the criminal conduct, 
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the corporation’s behaviour may not be considered an offence as required by criminal 

law principles.  

2.3.3 Constructive Thought Model 

   

In recent times, Laufer (1996 & 2006) and Diamantis (2016) have proposed the 

constructive thought model as an innovative way of attributing fault for corporate 

wrongdoing. Due to the relatively recent articulation of this theory, there may not be 

much discourse on it among scholars, but it still provides insight into the possible 

direction that corporate criminal liability may be taking.  In presenting the 

constructive thought model, Laufer (1996 & 2006) proposed determining mens rea 

from the policies, goals, and practices of a corporation, which are distinct from those 

of its agents. Diamantis (2016) supports Laufer, arguing for the inferring of the mens 

rea of a corporation from prevailing circumstances at the time the crime was 

committed, like what happens when a human being commits a crime.     

 

To determine the prevailing circumstances, courts would have to engage in a fact-

finding exercise to assess the guilt of the corporation in the same way it does with 

individuals.  The fact-finding exercise would require looking holistically into the 

circumstance of the wrongdoing, including the pervasiveness of wrongdoing in the 

organization, the existence and effectiveness of a compliance program, and the 

nature and effectiveness of remedial action among others.  

 

2.4 Theories of Corporate Civil and Administrative Liability 

  

Considering the challenges posed by corporate criminal liability, some academics 

have advocated for civil or administrative liability of corporations.  This section will 

present theories relating to these forms of liability.  It is worth noting at the outset 

that most of the literature refers to corporate civil liability; however, the arguments 
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presented in support of civil liability could also apply to corporate administrative 

liability. Firstly, Hasnas (2002, p. 1346) argued that because “the only criminal 

penalties that a corporation can be subject to are financial,” it is arguable that criminal 

liability achieves the same result as civil liability.  Agreeing with this view, Obidario 

(2013), further pointed out that the added cost and time spent in pursuing criminal 

sanctions is therefore unjustified.   Further to this, Arlen (1994) argued that corporate 

criminal liability can lead to over-deterrence, as corporations invest more than 

necessary on their compliance programs hoping that the more they do in compliance 

programs, the more likely they are to avoid an indictment. There is no consideration 

that the more robust the compliance program, the higher the chances of detecting 

wrongdoing, which has to be reported to regulators and thus increasing the 

probability of liability.  

 

These arguments in favour of civil and administrative liability, however, fail to 

recognise how criminal liability results in deterrence due to its retributive nature.  In 

this regard, Henning (2009, p. 1426) argued that the importance of criminal liability 

lies in “the label “criminal” which has social significance aside from the particular 

punishment imposed on the offender”.  The term “criminal” is associated with shame, 

and it is this stigmatisation that brings about deterrence. The benefits of criminal 

liability are evident in how corporations are willing to agree to stringent terms to 

resolve cases by negotiating an out of court settlement rather than facing an 

indictment.  Diskant (2008) cited the case of the auditing firm of KPMG as an example 

of this. KPMG in trying to avoid an indictment agreed not to pay the legal fees of its 

thirteen employees for crimes they had allegedly committed for the benefit of KPMG.  

This decision by KPMG is contrary to the corporate practice where a corporation will 
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pay the legal fees of an employee charged for actions done in the course of their 

employment.   

 

Further to this, Arlen (1994) argued that criminal liability encourages corporations to 

have a mechanism in place to identify and investigate potential wrongdoing by their 

employees and even hold them liable. While agreeing that the term criminal has a 

retributive effect, Alschuler ( 2009, p. 1373) noted that the word “criminal” has its 

distinctive significance…someone who applies this word to objects or entities that 

are not blameworthy uses the label falsely. The desired social stigmatisation may not 

materialise.”  This argument is valid in so far as the corporation is considered only as 

a building, but as pointed out by Elkins (1976) it does not take into account that 

corporations have a reputation which extends to their employees, directors and 

shareholders by association. As such, when a criminal prosecution tarnishes the 

corporation’s reputation, it affects the corporation’s employees, directors and 

shareholders, ultimately resulting in the corporation suffering criminal 

stigmatisation.   

 

While arguing in favour of civil liability, Khanna (1996) took the middle ground, 

acknowledging that criminal liability has some positive aspects. He, therefore, 

proposes integrating the positive aspects of criminal liability into civil liability. For 

instance, criminal liability has better enforcement measures, including special powers 

for investigators to make it easier to collect evidence.  On the other hand, civil liability 

has a lower standard of proof and does not have principles like double jeopardy, 

which sometimes defeat the cause of justice. The combination of criminal liability 

with the more procedurally flexible civil or administrative liability would thus create 

a hybrid system, which results in dealing with the case more expediently while 
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benefitting from the best aspects of both forms of liability. Italy has adopted an 

approach akin to that described by Khanna (1996).  In Italy, corporate liability is 

governed by what De Maglie (2005, p. 561) described as “a mixed model, aimed at 

balancing the preventative effects of administrative law with the stronger guarantees 

of criminal law.” Corporate crimes are investigated and prosecuted as criminal cases, 

while the imposition of the penalty is done administratively and, further, the statute 

of limitation applicable to such cases is administrative and not criminal.   

 

2.5 Corporate Liability for Corruption in International Conventions 

 

The importance of the preceding discussion on the theories of corporate liability is 

pertinent when one considers that there is no internationally prescribed form of 

liability for corruption. Various international conventions require states to criminalise 

various types of corruption and to ensure that such criminalisation is also applicable 

to corporations.  This discussion will single out three conventions, namely, the 

UNCAC, the OECD Bribery Convention and the AU Convention on Preventing 

Corruption.  

 

In article 26 of the UNCAC, state parties are required to hold corporations liable for 

corruption using criminal, civil or administrative measures. To be clear, it states that 

applicable sanctions may be criminal, civil or administrative as long as they are 

sufficiently punitive to discourage corporate corruption while being proportionate to 

the offence.  Similarly, the OECD Bribery Convention (Organisation for Economic 

Cooperation and Development, 2011) in article 2, compels OECD member countries 

to hold corporations liable for the bribery of foreign public officials in line with their 

legal systems.  Further, article 3 elaborates that it is not mandatory for jurisdictions 

that do not recognise criminal liability for corporations to introduce criminal liability. 
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However, such jurisdictions are required to ensure that applicable non-criminal 

sanctions are sufficiently punitive to discourage corporate corruption while being 

proportionate to the offence. Interestingly, the OECD, unlike the UNCAC, encourages 

its member countries to consider introducing additional civil and administrative 

sanctions (Organisation for Economic Cooperation and Development, 2011). These 

sanctions may include winding up of the business, being under supervision, and 

debarring temporarily or permanently from participating in public procurement, 

among others.  

 

The AU Corruption Convention (African Union, 2003) in article 11 provides a unique 

approach in that it requires member states to introduce legislative and other 

measures to prevent and combat corruption committed by the private sector or its 

agents. The private sector includes any part of the economy whose ownership is 

private and whose resources are not controlled by the public sector or government. 

One could argue that this broad definition of the private sector allows countries to 

include legal persons and other entities that may not squarely fall into the definition 

of legal persons, such as associations or trusts. Another notable innovation under the 

AU Corruption Convention is in article 11, which requires member states to prevent 

companies from committing bribery related to procurement tenders. Though this is 

commendable in that it refers explicitly to procurement corruption, it falls short in so 

far as it refers only to companies, and this would leave out entities that may not be 

companies but are for-profit enterprises and engage in public tenders such as sole 

proprietorships. It is worth noting that the AU Corruption Convention, unlike its two 

counterparts, does not indicate the nature of sanctions that can be applied, nor does 

it provide guidance or commentary to assist member states in implementing the 

convention.   
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2.6 National Implementation of Corporate Liability for Corruption 

   

This section of Chapter 2 focuses on how international conventions have been 

domesticated and implemented. The countries under discussion will include the 

United States of America and the United Kingdom, which implement criminal liability, 

and Brazil and Germany, which implement civil and administrative liability. In 

conclusion, the discussion will look at how Malawi holds corporations liable for 

corruption. 

   2.6.1 Criminal Liability for Corruption  

 

The United States of America and the United Kingdom are best known for 

implementing corporate criminal liability for corruption using the Foreign Corrupt 

Practices Act (FCPA) and the United Kingdom Bribery Act (UK Bribery Act). Both 

jurisdictions generally hold corporations liable for corrupt actions of their directors, 

officers, employees, and agents. The UK, however, goes a step further in providing 

that a corporation can be held liable for the corrupt conduct of its associated person, 

which includes suppliers, contractors, and other service providers. Under the UK 

Bribery Act (United Kingdom Ministry of Justice, 2012), corporations may also be held 

liable for failing to prevent corruption.  

 

Though both jurisdictions have extensive legal provisions addressing corporate 

liability for corruption, in practice, corporate corruption cases hardly go to full trial. 

Instead, deferred prosecution agreements (DPAs) or non-prosecution agreements 

(NPAs) are negotiated to settle corporate liability cases. Accordingly, the NPAs or DPAs 

postpone prosecutions on condition that a corporation cooperates with investigators. 

Cooperation with investigators and prosecutors includes the following actions: 
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providing details of the findings from its internal investigation to prosecutors and 

investigators, waiving attorney-client privilege, remedying the situation sufficiently 

and effectively, and complying generally, among other things (Bohrer & Trencher, 

2007).  

 

Though several corporations have been held liable for corruption using NPAs or DPAs, 

some commentators, Alschuler (2009) and Markoff (2013), argue that the system is 

flawed. They argue that in the absence of actual prosecution, the threat of prosecution 

is used only as leverage, and it does not result in deterrence. Further, they contend 

that prosecutors capitalise on the corporation’s fear of an indictment to persuade it 

to accept any terms in a DPA or NPA. In addition, corporations fear that a prosecution 

will ruin their reputation, or worse. cause the business to collapse.  Some critics, 

including Rahman, (2016),  showed that this fear stems from the knowledge of the 

outcome of the indictment, a fear that is based on the indictment and conviction of 

Arthur Andersen. As such, it is commonly known as the Andersen Effect.  Arthur 

Andersen was convicted of obstruction of justice while acting as an auditor for Enron. 

Because of this conviction, it could no longer operate as an audit firm for public 

companies. Arthur Andersen was effectively put out of business, resulting  in 85000 

employees losing their jobs. Another argument against NPAs and DPAs is presented 

by Markoff (2013), who argues that criminal convictions have a similar effect to DPAs 

and NPAs, and therefore, prosecutors use them out of convenience.  Markoff reached 

this conclusion having undertaken an empirical study to determine if corporations 

convicted of criminal offences between 2001-2010 in the United States of America 

collapsed following their conviction. The study revealed that most of the corporations 

studied did not collapse, and, further, that those that were convicted were able to 

negotiate a plea bargain with terms like those found in NPAs and DPAs.  Markoff 
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(2013, p. 830) concludes that “there is no empirical evidence to support the Anderson 

Effect.”  

 

Besides the arguments above, one could also argue that the absence of formal fact-

finding by a court of law delays the development of corporate criminal liability 

jurisprudence. The DPAs or NPAs are agreements between two parties and would not 

have the force of law a court judgment would have; as such, there is no development 

of precedence, which creates some form of predictability on how a case is likely to be 

decided.   

 

2.6.2 Civil and Administrative Liability for Corruption 

 

  

Brazil and Germany are among jurisdictions that have implemented civil and 

administrative liability, respectively.  In Brazil, under the Clean Companies Act (CCA), 

a corporation can be held vicariously liable for the corrupt acts of its directors, officers 

or employees, offering bribes to Brazilian and foreign public officials. While the CCA 

recognises the vicarious liability of a corporation for the criminal acts of its 

employees, the applicable form of liability is civil or administrative.  Where an act is 

committed in a subsidiary company, the parent company will be held jointly liable 

and may pay a fine or be liable for other sanctions such as disgorgement of profits, 

suspension or dissolution of the entity. The CCA has been commended, as noted by 

(Spalding, 2016), first for having implemented to great extent the provisions of the 

OECD Bribery Convention.  Secondly, it has been credited for introducing legislation 

that encourages a compliance culture while ensuring an enforcement regime that is 

comparable to the FCPA.  However, Winters (2015) and Richard ( 2014) suggested 

that the main challenge with the CCA is its decentralised enforcement regime, which 
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allows an action to be taken against a corporation by prosecutors, regulatory 

authorities or administrative authorities. Their view is that this could lead to the 

adoption of different procedures in determining cases or a different interpretation of 

the provisions of the law. This ambiguity enhances the uncertainty that corporations 

already have, as they cannot reasonably predict the likely outcome of a case. In turn, 

this could increase the risk of corruption, as corporations may try to find a more 

favourable forum to have their case determined. Regulations to remove the 

ambiguities are now in place; however, as pointed out by Machado & Spalding (2015), 

the Brazilian legal community has criticised some of the provisions in the regulations 

as still being ambiguous  Particularly on the question of whether state and municipal 

authorities can initiate proceedings, which remains unresolved.  

 

In Germany, corporations cannot be held criminally liable for any offence, and as Bose 

(2011 p. 228) noted, this is in keeping with the “societas delinquere non potest rule 

which limits criminal prosecution to natural persons.”  Consequently, for the offence 

of corruption, corporations are held administratively liable under the Administrative 

Offenses Act. In this case, the corruption should have been committed by a person in 

management, and a corporation should have benefitted from the corruption.  A 

corporation may also be administratively liable for failure to provide supervisory 

measures that help prevent corruption (Funk, 2014).   Interestingly, under German 

law, a corporation cannot claim attorney-client privilege, and this works against a 

corporation. Further to this, while a corporation faces administrative liability, an 

individual employee can be held criminally liable on the same facts; however, a 

corporation cannot provide legal assistance to an employee (Diskant, 2008).   
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The critical deficiency of corporate administrative liability is that when imposed by a 

criminal court, it lacks the retributive force of criminal law (De Maglie, 2005).  Further 

to the above Pop (2006) has proffered two thought-provoking criticisms of the 

German model, noting first that the administrative liability model in many ways 

resembles criminal liability and, as such, it is just a disguise for criminal liability. 

Secondly, Pop argued that corporate administrative liability can inadvertently 

encourage corporate wrongdoing, as a jurisdiction with this form of liability can 

attract corporations whose acts would be considered illegal in other jurisdictions.  

Pop’s first criticism is to an extent valid, considering that in Germany errant 

corporations can be subject to fines, confiscation of proceeds of crime, and 

instrumentalities of the crime (Bose, 2011).  The second criticism, however, is 

debatable, considering that though administrative liability is applied, it does not take 

away the fact that a crime was committed and recognised as such by the authorities.    

 

2.6.3 Corporate Liability for Corruption in Malawi  

 

Malawi’s anti-corruption law, the Corrupt Practices Act (CPA) does not have specific 

legal provisions requiring corporate liability for corruption. In the absence of 

legislation against corporate liability for corruption, there are arguments to the effect 

that corporations in Malawi can be held liable for corruption through other means. A 

report published by the UNODC in reviewing Malawi’s implementation of Parts III and 

IV of the UNCAC (United Nations Organization for Drugs and Crime, 2017) proposed 

that corporations can be held liable for corruption in two ways. Firstly, civil liability 

can be applied using common law principles, though the report does not explain 

which common law principles are applicable.  The second suggested way is based on 

the meaning of the word “person,” which in the General Interpretation Act (1966 p. 6) 

is defined to include “any company or association or body of persons, corporate of 
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unincorporate.”  The argument is that by applying the definition in the GI Act, the 

word “person” used in criminalising corruption can refer to both natural and legal 

persons.  These proposed ways of holding corporations liable for corruption are 

plausible but would be more authoritative if endorsed by a court of law, as they would 

become precedent. In Chapters 4 and 5, the discussion will explore this further by 

looking at opportunities the courts have had to pronounce their view on this matter.  

 

It is interesting to note that though the CPA does not provide for corporate liability 

for corruption, other laws in Malawi recognise the necessity of holding corporations 

liable for corruption. An example of this is in the Public Procurement and Disposal of 

Public Assets Act, 2017, which provides in section 56(2) (f) for the debarring of a 

supplier or a bidder (which can include corporations) from participating in public 

procurement based on a conviction under the CPA. This provision is a worthy 

development and in keeping with international trends. However, it raises the question 

of practical application, considering that there are uncertainties regarding how to 

hold corporations liable for corruption in Malawi.  

 

2.7 Conclusion 

 

This chapter has reviewed the academic literature, which shows the challenges posed 

by the concept of corporate liability, particularly when it comes to corporate criminal 

liability and the attributing of mens rea to a corporation.  Further, the chapter has 

outlined how various countries implement corporate liability for corruption, be it 

criminal, civil or administrative liability. The discussion also revealed Malawi’s primary 

anti-corruption law the CPA does not have provisions addressing corporate liability 

for corruption. Further, the chapter showed that other proposed means to hold 

corporations liable for corruption have not been actively implemented nor endorsed 
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through a court decision. Chapter 3 will focus on the research methods applied in 

this study  
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3 METHODOLOGY 

 

3.1 Introduction 

 

This chapter will present the methods used to explore the research question and its 

objectives. The areas of discourse will include the philosophical paradigm 

underpinning the study; the research design and strategy, and data collection and 

analysis methods, among others.  In conclusion, the chapter will also identify possible 

ethical issues and limitations encountered and addressed during the research.   

 

3.2 Philosophical Paradigms 

 

A philosophical paradigm has been defined by Krauss (2005 p. 759) as the “basic 

world view that guides an investigation,” and in this regard, there are three recognised 

paradigms, namely: epistemology, ontology and axiology paradigms. Ontology 

concerns itself with the perception of reality, and epistemology focuses on the 

acceptable acquisition of knowledge, how it is, understood and utilised. Axiology, on 

the other hand, focuses on ethics, particularly how values influence the research and 

the researcher’s attitude to the subject matter.  

 

The underlying philosophical paradigm in this study is epistemological as the 

intention is to gain knowledge and understanding of the perceived implications of 

corporate liability for corruption on corruption prevention. Within the epistemological 

framework, the interpretivist rather than the positivist approach was considered most 

relevant for this study as expounded below.  

 

3.2.1 Positivist and Interpretivist Paradigms 
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Positivism is objective in approach; according to Krauss (2005 p.760 ), “it relies on 

observation to obtain facts and data; it assumes that the purpose of science is to stick 

to what is observable and measurable”. To this end positivist research is quantitative, 

depending on structured questions and interviews to obtain information. 

Interpretivism approaches research subjectively; it acknowledges that individuals can 

interpret the same circumstances differently depending on how they view the 

situation. Interpretivist research is thus qualitative and semi-structured, seeking to 

understand the reality of those participating in a given study.  

 

In this thesis, the social phenomenon under study is how corporate liability for 

corruption influences corruption prevention, and this required combining a positivist 

and interpretivist approach throughout the study.  The research applied a positivist 

approach, though this was to a limited extent, mainly to obtain facts and figures 

relating to corporate liability for corruption and other offences.  An interpretivist 

paradigm was used to understand the perceptions of regulatory and law enforcement 

institutions, corporations and civil society, and academicians. Interviewees were 

required to respond to open-ended questions based on their knowledge and 

experience in their respective area of expertise.   

 

3.4 Research Design and Strategy 

 

The philosophical paradigm and the scope of this study required the use of qualitative 

rather than quantitative methods. Quantitative methods entail obtaining an objective 

view of the phenomenon under study through research instruments that standardise 

varied responses. In this regard, Golafshani  (2003, p.598) noted that “quantitative 

methods focus on the measurement and analysis of casual relationships between 

variables.”  Conversely, Baxter & Jack (2008) noted that qualitative methods are 
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applied to appreciate a complex subject as understood by various sources who may 

hold differing views. From the literature reviewed, corporate liability is a subject that 

raises considerable debate, including if corporations can form criminal intent; if they 

can, how can this be identified, and, most importantly, if corporate liability leads to 

behaviour change. Over and above this, corporate liability for corruption raises the 

question of which form of liability is best - administrative, civil or criminal liability. 

The qualitative research methods included allowing interviewees to respond to a 

semi-structured questionnaire with open-ended questions. Open-ended questions 

ensured that the researcher understood the subject from different angles and came 

to conclusions and recommendations that were balanced, having considered the 

different views.  

  

In terms of research strategy, this study applied a deductive rather than inductive 

approach.  According to Dudovsky (2018, pp. 71-72), “a deductive approach involves 

formulating and testing of hypotheses, while the basis of inductive reasoning is 

observing experiences and patterns to reach conclusions or to generate theory.” Since 

this study sought to understand the perceptions of stakeholders on the impact of 

Malawi’s legal framework for corporate liability for corruption, a deductive approach 

was considered more suitable. This approach allowed for the development of 

hypotheses tested through questionnaires that required responses based on the 

knowledge and experience of stakeholders. The collected information was analysed 

to identify similarities and extract perceptions, which led to general conclusions on a 

particular issue.  An inductive approach would not have been suitable for this research 

as such an approach depends more on obtaining objective quantitative data and not 

qualitative data, such as obtaining perceptions of stakeholders.  
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3.5 Research Setting 

 

The study was carried out among three groups of stakeholders, namely public sector 

institutions, corporations and civil society institutions with interest in governance and 

anti-corruption issues. Among the public sector institutions, there were two groups 

of institutions. Firstly, institutions with a law enforcement mandate, which in this 

study means institutions with powers to conduct criminal investigations and 

prosecutions. Secondly, those with a regulatory mandate, which is to say institutions 

that regulate the conduct of sectors or specific business practices.   

 

The study also had access to institutions with expert knowledge or interest in 

governance and corruption issues in the country. These individuals and institutions 

included members of the academia, journalists and Civil Society Organisations (CSOs). 

The last group of stakeholders were representatives of corporations representing the 

agriculture, finance, construction and telecommunications sectors, which are among 

the economically influential sectors in Malawi.   

 

3.6 Sample and Sampling Procedures 

 

In deciding the sample on which to conduct this study, the researcher chose to use 

non-probability sampling method, which according to Wahyuni (2012, p. 73) entails 

selecting a sample based on criteria set by the researcher.  As the research proceeded, 

the interviewees provided information of other individuals and institutions that would 

have valuable information, and this made the pool of interviewees grow. Thus, a 

snowball sampling technique was used.  
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In this study, the criteria for choosing interviewees from the abovenamed institutions 

differed. In the public sector, interviews were conducted with a total of 10 institutions, 

namely: three law enforcement agencies and seven regulatory institutions. For these 

institutions, the plan was to interview at least two individuals, the head of the 

institution and a senior officer.  The assumption was that these officers would have a 

good understanding of the legal mandate of their institution, including the requisite 

institutional memory about corporate liability cases the institution has handled.  

Further responses were sought from two (2) or more interviewees within the same 

institution to appreciate the similarity or difference in view between technical staff 

and heads of institutions who usually are not involved in operational tasks.  Some 

institutions provided only one respondent instead of the required two, but this did 

not affect the results collected.  Firstly, institutions providing one response were in 

minority; additionally, the researcher resolved this by requesting institutions that 

were willing, to provide a third respondent. This allowed the researcher to still obtain 

the intended diverse views.  Appendix 1 shows the number of interviews held per 

regulatory or law enforcement institution.    

 

In terms of selecting CSOs, academics and journalists, the criteria for sampling 

involved enquiring into the contributions that institutions or individuals have made 

on governance, corruption, and corruption prevention. This process included asking 

the Non-Governmental Organisation Board, which regulates CSOs and the Media 

Institute of Southern Africa-Malawi Chapter to provide guidance on institutions and 

individuals most experienced in the subject of the research. Apart from this guidance, 

the researcher reviewed newspaper articles to appreciate the knowledge and 

experience of journalists identified to participate in the study. In the case of CSOs 

and academics, internet searches were conducted to understand the nature of the 
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research or public commentary they provide on governance, corruption and 

corruption prevention. Interviews for this sector included nine institutions, namely: 

six CSO’s, two academic institutions and one media institution.  For these institutions, 

only one interview per institution occurred, as the information they provided was 

secondary and not based on firsthand knowledge. The institutions interviewed are 

shown in Appendix 2. 

 

The study targeted 10 corporations from the sectors mentioned in section 3.5 above. 

The basis for choosing corporations to participate in this study was the researcher’s 

knowledge of industries that are most influential on the country’s economy and those 

that have been in the news for suspected violations.  Among corporations, interviews 

were conducted with key personnel who were expected to have the best knowledge 

of corporate liability as a subject matter, and if their institution has been held liable, 

and its impact on the institution.  The expectation was that the selected corporate 

representatives would be best placed to know how much information to divulge for 

the study without violating confidentiality obligations. Though corporations are 

primary sources of data, interviews were conducted with only one representative per 

corporation on the assumption that few people within the corporation would be privy 

to information required in the study. The institutions interviewed are described in 

Appendix 3. The description provides a general overview of each corporation’s 

business operations and not the name of the corporation to preserve confidentiality, 

considering the sensitivity of information required from corporations. 
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3.7 Sources of Data  

 

This study involved the use of both primary and secondary sources of data.  Primary 

sources of data included the interviews conducted with regulatory and law 

enforcement institutions and corporations.  Secondary data included scholarly 

publications in the form of journal articles, books, book chapters, online articles and 

information available on the websites of the institutions interviewed.  The interviews 

with CSOs and academic institutions also fell in the class on secondary data, as they 

do not have firsthand information on corporate liability but rather information and 

opinions formed in the course of their work.   

 

To collect data, three semi-structured questionnaires were designed and 

administered to the targeted interviewees in the three sectors. The questionnaires 

were similar, to the extent that Part B of each questionnaire required interviewees to 

provide their expert perspectives on the effectiveness of corporate liability of 

corruption on corruption prevention.  The first part of each questionnaire (Part A) was 

different, requesting responses relevant to the sector.  The first questionnaire for 

regulatory and law enforcement institutions (refer to Appendix 5) required them to 

explain their mandate for applying corporate liability, including the applicable law. 

They also had to provide examples of cases in which they had held corporations liable 

and the challenges they face in exercising their mandate.   

 

The second questionnaire designed for corporate interviewees (refer to Appendix 6), 

required the interviewee to indicate in Part A if the corporation they represent has 

ever been held liable under any law and the nature of the liability.  It further required 

an indication of the impact this had on the corporation’s interest groups, namely 

directors, shareholders, and employees. The last questionnaire designed for CSOs, 
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journalists and academics (refer to Appendix 7) required in Part A for the interviewee 

to indicate the academic or social interests that they pursue, namely: criminal justice, 

anti-corruption, commercial law or corporate governance. Unlike the questionnaires 

for the other sectors, Part B, for the CSO, journalists and academics, had one question 

which required those in this sector to indicate the role politicians, corporations and 

law enforcement can play to make corporate liability more effective.  Only those 

interviewed from this sector were required to do this because of the unique role their 

sector plays in terms of interacting widely with various stakeholders and, therefore, 

having a holistic understanding of the subject matter.   

 

3.8 Data Collection and Analysis 

 

The data collection process entailed interviewees responding to a questionnaire and 

sending it via email or responding through an interview. Out of 37 interviewees, only 

three required an interview, while the rest responded to the questionnaire and sent it 

via email. The researcher encouraged interviewees to respond via email, as it gave 

interviewees more time to think through their answers, unlike interviews where they 

had to think on the spot.   Completed questionnaires were received and sorted into 

their sectors. In each sector, the received questionnaires were sorted in alphabetical 

order then anonymised with identification codes, which were then used to quote 

interviewee responses without identifying them by name. The identification codes had 

unique labels identifying each sector with a combination of letters and number as 

follows: regulatory and law enforcement represented as (RL) or (RL sector); 

corporations as (Corp); and civil society and academicians (CSA) or (CSA Sector). A list 

of the anonymised interviewee identification codes as shown in Appendix 4.  
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Further to this, a record was maintained indicating how each questionnaire was 

completed and received, whether through email or if an interview was conducted. 

This record also noted the quality of the responses as high, medium or low. This 

categorisation was determined subjectively by the researcher based on the detail in 

the questionnaire as compared to the researcher’s perception about the knowledge 

and information expected from the interviewee. This process was necessary to 

determine which interviewees would require follow up interviews.   

 

The collected data was analysed using Microsoft Excel and manual analysis because 

the researcher was unable to find qualitative research analysis software that would 

be suitable for this study. Microsoft Excel worked better to analyse answers to closed 

multiple-choice questions requiring respondents to pick one or more answers which 

they considered most applicable to them. It was, however, also applied, though 

restrictively, for open-ended questions that required identifying trends among 

respondents. On the other hand, the manual analysis was used for open-ended 

questions to note the expressed perspectives of respondents. Manual analysis was 

necessary to capture the exact views, compare perspectives and triangulate the data 

to avoid mistakes. 

 

3.9 Ethical Considerations 

 

In conducting this research, the ethical concerns raised and addressed included 

concerns over the purpose and use of collected information and preservation of 

confidentiality. These issues were a concern in particular for corporations, and the 

researcher addressed these by ensuring that the introduction for each questionnaire 

stipulated the purpose of the inquiry, including stating the type of information 

required, and that the data collected through the questionnaire would be part of a 
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master’s thesis research study. To address the issue of confidentiality, the 

introduction to the questionnaire indicated that all interviewees would remain 

anonymous. Further, where there was a need to quote their responses, their names 

or the name of their institution would be anonymised. Besides, for corporate 

interviewees, their institutions were been explicitly named but were sanitised by 

describing the business operations of the corporation. Additionally, on questions 

requiring case examples, corporate interviewees had the option of not providing 

details of the case, but only skeleton information such as the nature of the case, the 

year it occurred, and the penalty imposed on the corporation.    

 

A second ethical concern was regarding interviewees freely participating in the 

research and not under duress. This concern arose from the fact that the researcher 

works in a regulatory institution and regulates some of the corporations participating 

in the research.  To overcome this concern, the researcher required interviewees to 

indicate their consent to participate in the study; the collection of consent was 

through an informed written consent form to participate in the study (refer to 

Appendix 8). Interviewees had to confirm that their participation was voluntary; that 

they were not paid to participate; that they could withdraw their consent at any time, 

and that the information provided, and their name would remain confidential. They 

also had to agree to respond to follow up questions and accept that the provided 

information could be kept for use where necessary even after the completion of this 

study.  Of the 37 participants in this research, 28 provided written consent while the 

remaining nine gave verbal consent. Most of those providing verbal consent noted 

their participation in the study signified their consent, and that if they did not want 

to participate, they would not have provided a response.  
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3.10 Limitations of the Study 

 

The research had several limitations, including limited literature on corporate liability 

and corporate liability for corruption in Malawi. This limitation required the researcher 

to place more reliance on foreign literature and the interpretation of laws as provided 

by experts in this area of study within Malawi.  Regardless, this limitation provided 

an opportunity to obtain some alternative views and ideas on dealing with corporate 

liability for corruption that are not influenced by traditional textbook views.   

 

Data collection was the second limitation, mainly that interviewees took a long time 

to respond to the questionnaire. For example, some interviewees did not respond to 

questionnaires sent out in April 2019 until early August 2019. To cure this, the 

researcher frequently reminded interviewees by sending reminder emails and making 

follow up phone calls. Further, the researcher opted to have face to face interviews 

with three interviewees who failed to respond even after several reminders. The slight 

disadvantage with the face to face interviews was that respondents did not have 

enough time to think through their responses, and this may have compromised the 

quality of their responses. Fortunately, this only applied to three (interviewees; thus, 

it is unlikely that this significantly compromised the quality of the research. 

 

A third limitation was the lack of proper records on reported and non-reported case 

law in Malawi. Of concern is that regulatory and law enforcement institutions did not 

know and did not refer to the one published case involving the prosecution of a 

corporation for corruption. The lack of proper records and knowledge raises concerns 

that there is a possibility of the existence of similar case law, which may have been 
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valuable to this study in so far as having a bearing on the findings.. The researcher 

endeavoured to search for other cases in which a corporation was charged with 

corruption but has not found any other case as at the time of submitting this thesis. 

A final limitation was that the researcher was unable to use the required software for 

qualitative research analysis, and, as such, had to depend on manual analysis, which 

took longer.    

 

3.11 Conclusion 

 

This chapter presented the methods used to conduct the research. It determined that 

since this is a social study, qualitative methods would be used to collect data. It 

further identified corporate liability for corruption as the independent variable 

affecting corruption prevention, which is the dependent variable. The chapter also 

outlined information sources utilised, explaining the framing of the questionnaires 

for the study, and how data was collected and analysed.  In conclusion, it highlighted 

the ethical consideration and limitations encountered in conducting the study. 

Chapter 4 of the study will present the research findings, including the statistics 

derived from the analysis. 
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4. RESEARCH FINDINGS AND ANALYSIS 

 

 4.1 Introduction 

 

The results presented in this chapter derive from information collected from a 

purposively selected sample of interviewees. These interviewees came from law 

enforcement and regulatory institutions mandated to hold corporations liable, as well 

as corporations and anti-corruption commentators in civil society and academic 

institutions. The chapter will briefly present the summary findings and then proceed 

to provide detailed findings on the hypotheses developed in Chapter 1. 

 

4.2 Summary Findings on the Hypotheses 

 

In Chapter 1, this thesis, presented three hypotheses as possible answers to the central 

question of this research, namely: What are the perceived implications of corporate 

liability for corruption on corruption prevention?  This section presents a summary of the 

results for each of the hypotheses based on the interviews conducted.  

4.2.1 Null Hypothesis  

 

H0: Anti-corruption practitioners across various sectors in Malawi deem the 

existing legal framework for corporate liability for corruption as having no 

impact on corruption prevention.  This hypothesis predicted that there is a 

perception that the current legal framework for corporate liability for corruption does 

not influence corruption prevention. This hypothesis was tested by requiring 

regulatory and law enforcement institutions to respond to three questions: Does your 

institution have a legal mandate to hold corporations liable for wrongdoing? What 

type of liability can your institution apply (administrative, civil, criminal or a 
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combination of forms of liability)?  To what nature of offences will the liabilities 

(administrative, civil, criminal or a combination of forms of liability) apply?   The 

evidence supports the hypothesis in three ways. Firstly, it indicates that regulatory 

and law enforcement institutions have a mandate to hold corporations liable for 

various crimes using criminal liability or a combination of administrative and criminal 

liability. The evidence secondly reveals that there is no explicit legal framework 

addressing corporate liability for corruption.  Lastly, even though there may be 

alternative means for holding corporations liable for corruption, there is no 

systematic implementation of these alternative means.   

 

  4.2.2 Alternative Hypotheses 

 

H1: Anti-corruption practitioners across various sectors in Malawi believe that a 

legal framework with specific provisions on corporate liability for corruption is 

essential for corruption prevention.  This hypothesis proposed that anti-corruption 

practitioners recognise that a legal framework addressing corporate liability for 

corruption is necessary for a positive impact on corruption prevention. The testing of 

this hypothesis was through the following questions: Based on your 

experience/knowledge, do you think legislation addressing corporate liability for 

corruption would have an impact on corruption prevention in Malawi? Provide Your 

reasoning. If legislation addressing corporate liability for corruption was 

implemented, what form of liability would be best, criminal, civil or administrative? 

Explain your answer. The results support the hypothesis as interviewees were of the 

view that a legal framework with specific provisions for corporate liability would have 

a positive impact on corruption prevention. The results further showed that a 

combination of criminal and administrative forms of liability would be more desirable 

than a single form of liability.   
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H2: Anti-corruption practitioners across various sectors in Malawi believe that a 

legal framework addressing corporate liability for corruption has more impact 

on corruption prevention when supported by other influencing factors.  This 

hypothesis predicted that anti-corruption practitioners believe that a legal framework 

addressing corporate liability for corruption would have a positive impact on 

corruption prevention when supported by other influencing factors. In testing this 

second alternative hypothesis, the following question was asked: Apart from having 

legal provisions, what other influencing factors do you think have to be in place to 

make corporate liability for corruption a reality?  The findings support this 

hypothesis as they indicated that legal provisions need to be supported by other 

influencing factors, such as political will, compliance programs, civic education, 

enhanced enforcement, capacity building, and resources.  

 

4.3 Detailed Findings Related to the Hypotheses 

 

This section of Chapter 4 will present detailed findings of the research by providing 

statistics on responses to the three questionnaires and corroborative explanations 

from the interviewees.  The discussion will present, firstly, findings on how Malawian 

regulatory and law enforcement institutions implement corporate liability mandate 

generally. Secondly, it will present the perception of interviewees on implementation 

of corporate liability for corruption, the impact of specific legal provisions on 

corporate liability for corruption, and other influencing factors that support a legal 

frame addressing corporate liability for corruption.  In presenting the views of 

interviewees, some views were paraphrased while others were directly quoted, but 

none of the interviewees were identified by name. Appendix 4 provides a list of the 
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unique code for each interviewee and indicates the type of institution each interviewee 

represents.  

 

4.3.1 General Corporate Liability Mandate  

 

This study purposively selected 10 regulatory and law enforcement institutions (RL 

Sector) with the aim of understanding their mandate for holding corporations liable for 

wrongdoing.  Of the 10 institutions, three are law enforcement institutions, namely the 

Malawi Revenue Authority (MRA), the Anti-Corruption Bureau (ACB) and the Office of the 

Director of Public Prosecutions (DPP), while seven are regulatory institutions. The 

regulatory institutions include the Competition and Fair-Trading Commission (CFTC), 

Financial Intelligence Authority (FIA), Reserve Bank of Malawi (RBM), Malawi 

Communications Regulatory Authority (MACRA), Malawi Gaming Board and Lotteries 

Authority (MAGLA), National Construction Industry Council (NCIC), and Public 

Procurement and Disposal of Public Assets Authority (PPDA).  

The ACB and the DPP are mandated to impose only criminal liability, while the MRA even 

though it is a law enforcement institution, can impose a combination of criminal and 

administrative liability.  This difference comes about because the MRA’s mandate is to 

collect taxes, and this requires an administrative liability mandate as elaborated in 

Section 4.3.1.1 below.  Each of the regulatory institutions that participated in this study 

was created by specific statute to regulate particular industries or activities.  These 

statues also indicate how they should exercise their corporate liability mandate when a 

corporation breaches the law they regulate. All regulatory institutions reported that they 

have a combination of administrative and criminal liability. Figure1 below presents the 

forms of liability that each institution implements.   



 

47 
 

Figure 1: Regulatory and Law Enforcement - Corporate Liability Mandate 

 

 

The results further indicate that none of the institutions which participated in this study 

can apply civil liability against a corporation. Regardless, regulatory institutions and the 

MRA can make a civil claim against a corporation that fails to pay a penalty imposed 

through an administrative process. This mandate emanates from the statute that creates 

regulatory institutions, which recognises them as a body corporate with the right to sue 

and be sued.  An example would be section 3 of the Reserve Bank of Malawi Act, (1989, 

p. 4), which states that  “ The Reserve Bank of Malawi shall be a body corporate with 

perpetual succession and a common seal, capable of suing and being sued in its own 

name, and which subject to the Act may acquire, hold and dispose of movable and 

immovable property for the purpose of its functions.” The RBM has previously sued 

corporations under its supervision as exemplified by the case of Reserve Bank of Malawi 

v Finance Bank Malawi Limited-In voluntary liquidation (2008). In this case, the RBM 
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claimed the sum of MK44,874.774.88 (approximately USD61,054.11
3

) for expenses 

incurred for supervising Finance Bank during its liquidation process. The liquidation 

occurred after the RBM had revoked the banking license for Finance Bank of Malawi, for 

exchange control violations.  The claim by RBM was upheld though for a lesser amount 

than the initial amount claimed.   

On the other hand, a corporation that has been adjudged to pay an administrative fine 

may also take civil action in the form of a judicial review against the administrative 

decision of a regulator. A corporation can do this on the principle that a regulatory 

institution has the power to sue and be sued for its actions in terms of its creating 

provision.  An in-depth discussion of this is in section 4.2.2.1 below, which discusses 

challenges faced by regulatory and law enforcement institutions in implementing their 

corporate liability mandate.  

4.3.1.1 Law Enforcement Institutions 

 

 The MRA is mandated to enforce all tax laws, including the Customs and Excise Act, 

1969; the Taxation Act, 1964; and the Value Added Tax Act, 2005. The MRA applies 

administrative and criminal liability depending on the nature and seriousness of the 

offence. The MRA’s primary goal in imposing liability is the recovery of taxes as such 

administrative liability is the preferred option, as it results in the swift recovery of 

taxes. Criminal liability is applied where the offence is repeated or has a material 

impact in terms of amounts involved or the impact of the crime on the economy.  

Further to this, where a corporation fails to honour an imposed penalty, the MRA can 

commence a civil claim to obtain an order allowing it to garnish the corporation's 

bank accounts to recover the penalty as allowed by section 118 of the Taxation Act 

 
3

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

https://www.rbm.mw/Statistics/MajorRates/
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(1964, p. 49), which states that “proceedings for the recovery of any penalty incurred 

under this Act in connexion with or in relation to assessment of income tax made by 

the Commissioner may be commenced at any time within six years next after the date 

on which it was incurred”  

 

The ACB is the principal institution mandated with enforcing the Corrupt Practices Act 

(CPA), which is the law that criminalises corruption. Under section 10 (1) (d) of the 

Corrupt Practices Act (1996) the ACB is also mandated to enforce other laws when, in 

the course of investigating a corruption offence, it uncovers the commission of 

another crime under any other law. To this end, the ACB has investigated and 

prosecuted other offences, such as theft by a public servant, fraud, and money 

laundering.  However, to prosecute these other offences not falling under the CPA, 

the ACB must, under section 42 of the Corrupt Practices Act (1996), obtain consent 

to prosecute such offences from the DPP.  The DPP may withhold consent and is 

required to provide reasons for withholding consent to the ACB as well as the Legal 

Affairs Committee of Parliament within thirty 30 days. An example is a recent case in 

which the ACB charged the CDH Investment Bank and its chief executive officer with 

offences under the FCA and as such had to request consent to prosecute from the 

DPP.  In this case,  Chikoko, (2019) reports that the DPP did not grant the ACB consent 

to prosecute the case on the basis that the ACB had failed to show that it had prima 

facie evidence to show that the CEO had committed the alleged offences. In some 

instances, the DPP and the ACB jointly investigate and prosecute more complex cases 

involving corruption and other offences. Joint investigation and prosecution were 

used to a great extent for cases prosecuted as part of the Cashgate scandal.   

 



 

50 
 

Section 99 of the Constitution of Malawi, (1994) establishes the DPP, as the principal 

prosecution authority in Malawi. The DPP has the power to institute a prosecution and 

can also take over or discontinue proceedings undertaken by any other institution. 

The DPP, therefore, has charge of offences under the Penal Code, and offences falling 

under other laws in Malawi, and in the exercise of their duty, are not subject to the 

direction or authority of any other authority. However, according to section 100 (2) 

of the Constitution of Malawi, (1994), the DPP is accountable to the Legal Affairs 

Committee of Parliament.  

 

4.3.1.2 Regulatory Institutions 

 

All the regulatory institutions that participated in this study can apply administrative 

penalties such as warnings, fines, or revocation of licence. Some of the regulatory 

institutions have powers to conduct investigations to assist them in deciding to hold a 

corporation liable. For example, under section 45 of the Competition and Fair Trading 

Act, 1998, any officer of the CFTC can be appointed as investigator to conduct 

investigations under the CFT Act. This investigator has the power to inspect any 

document, to enter a premises or require persons to disclose information. Further to 

this, it is an offence to hinder an investigator appointed for carrying out the mandate of 

the CFCT from carrying out their functions.  Table 1 below provides case examples of 

how regulatory institutions use their administrative liability mandate to hold corporations 

liable.  
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Table 1: Regulatory Institutions Corporate Liability Mandate 

 

Case 1: Competition and Fair-Trading Commission 

In January 2018, CFTC received complaints from consumers who had noticed a change 

in the taste of an orange squash (a concentrated orange flavoured drink) manufactured 

by Southern Bottlers Limited, a subsidiary of the Castel Malawi Group. The CFCT 

conducted an investigation, which included recording the testimony of retailers and 

consumers, requiring the Malawi Bureau of standards to conduct tests on the orange 

squash and visiting the premises of Castel Malawi Group. The investigations revealed 

that the orange squash had a low quantity of preservatives, resulting in its 

fermentation and change in taste. The investigation further revealed that Castel Malawi 

on hearing about the complaints had recalled 2000 cases of the defective drink and 

taken other remedial actions.   

 

CFCT determined that this was a violation of section 43(1)(e) of the CFT Act, which 

prohibits the supplying of products likely to cause injury to health or other physical 

harm. It ordered Castel Group to pay a fine of MK 35,416,000 (USD 48,185.03
4

), which 

was the financial benefit derived from the commission of the offence. (Competition 

and Fair Trading Commission, 2016)  

 

 

 

Case 2: National Construction Industry Council  

 
4

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

https://www.rbm.mw/Statistics/MajorRates/
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The NCIC on 19
th

 September 2017 announced the striking off from the register of 

members of Mr. Allan Magombo, trading as Downstairs Construction. The 

deregistration followed the prosecution and conviction of Mr Magombo for theft, 

contrary to the Penal Code, and money laundering, contrary to Money Laundering 

Proceeds of Serious Crimes and Terrorist Financing Act
5

. The actions of Mr Magombo, 

which resulted in criminal charges, were contrary to the Code of Ethics for Contractors 

in the construction industry, which he had sworn to uphold. His actions were, 

therefore, subject to disciplinary action in the form of deregistration. (National 

Construction Industry Council, 2019) 

 

Where any regulatory institution encounters a breach that is serious and tantamount to 

criminal conduct, it does not have powers to unilaterally arrest an individual nor charge 

an individual or corporation with a criminal offence.  There are two options for dealing 

with such a situation. First, the issue can be escalated to the DPP for further investigation 

and possible prosecution. Public investigators and prosecutors rarely use this option 

because they are reluctant to pursue criminal cases under specialist laws due to 

unfamiliarity with these technical laws (RL11).  Further, law enforcement institutions may 

have different prosecution priorities compared to those of the regulatory institution 

(RL16), mostly because law enforcement institutions face resource constraints. The 

second option is for a regulatory institution to request the DPP to appoint one of its 

officers as a public prosecutor to enable them to prosecute the case as required by 

section 79 of  the Criminal Procedure and Evidence Code (1968, p. 42) which reads as 

follows “The Director of Public Prosecutions may by writing under his hand appoint 

 
5

 This Act was repealed and replaced with the Financial Crimes Act on 17
th

 February 2017.  
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generally, or in any case or any class of cases, any person employed in the public service 

or such other legally qualified person to be a public prosecutor.”  RL9 noted that though 

section 79 of the Criminal Procedure and Evidence Code allows this, it is a request that 

is unlikely to be granted by the DPP as a matter of policy to avoid regulators being 

accusers, investigators and prosecutors of a case in which they have a vested interest.   

4.3.2 Corporate Liability Mandate for Corruption  

 

In terms of corporate liability for corruption, when asked the nature of offences to 

which they apply their corporate liability mandate, all 10 institutions did not mention 

corruption, as indicated by Table1, which highlights the mandate of each institution 

that participated in this study.   

 

Table 2: Corporate Liability Mandate for Corruption 

NAME AND 

TYPE OF 

INSTITUTION 

ESTABLISHING LAW AND 

MANDATE 

CORPORATE 

LIABILITY 

UNDER 

MANDATING 

LAW 

CORPORATE 

LIABILITY FOR 

CORRUPTION  

Director of 

Public 

Prosecutions 

(Law 

Enforcement) 

Constitution of the Republic of 

Malawi and the Criminal 

Procedure and Evidence Code -

Prosecution of any offence 

under the Penal Code and any 

other law. (Constitution of 

Malawi, 1994)  

YES NO 

Anti-Corruption 

Bureau 

(Law 

Enforcement) 

Corrupt Practices Act – 

Investigation and prosecution 

of corruption and other laws if 

discovered in the course of 

investigating corruption. The 

ACB also conducts corruption 

prevention activities. (Anti-

Corruption Bureau, 2013) 

YES NO 
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Competition and 

Fair-Trading 

Commission 

(Regulatory) 

Competition and Fair-Trading 

Act- Regulates the conduct of 

trade, including how goods and 

services are produced to 

protect consumers. The 

commission further regulates 

against monopolies and anti-

competitive trade practices. 

(Competition and Fair Trading 

Commission, 2016) 

YES NO 

Financial 

Intelligence 

Authority 

(Regulatory) 

Financial Crimes Act- Prevent 

and investigate and combat 

financial crimes, including 

tracking and confiscating 

proceeds of crime. (Financial 

Intelligence Authority, 2019) 

YES NO 

Malawi 

Communications 

Regulatory 

Authority 

(Regulatory) 

Communications Act – 

Regulates and monitors the 

provision of communication 

services and ensures the 

provision of affordable 

communications services. 

(Malawi Communications 

Regulatory Authority, 2019)   

YES NO 

Malawi and 

Gaming Board 

and Lotteries 

Authority 

(Regulatory) 

Gaming Act and Lotteries Act – 

Regulates the licensing of 

gaming properties and 

lotteries, including imposing 

and collecting taxes in the 

same. (Malawi Gaming Board 

and Lotteries Authority, 2015) 

YES NO 

Malawi Revenue 

Authority 

(Law 

Enforcement) 

Taxation Act, Customs and 

Excise Act and Value Added 

Tax Act – Set and regulates all 

tax requirements and collects 

all tax revenue on behalf of the 

government and enforces non-

payment of taxes. (Malawi 

Communications Regulatory 

Authority, 2019) 

YES NO 
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National 

Construction 

Industry Council 

(Regulatory) 

National Construction Industry 

Act - Regulates the 

construction industry by 

ensuring that “contractors, 

consultants, material 

manufacturers and suppliers 

and all stakeholders in the 

Construction Industry are 

operating within the mandates 

of the law”. (National 

Construction Industry Council, 

2019) 

YES NO 

Public 

Procurement 

and Disposal of 

Public Assets 

Authority 

(Regulatory) 

Public Procurement and 

Disposal of Public Assets Act -

Regulates public procurement 

to ensure transparency, 

accountability and value for 

money. (Public Procurement 

and Disposal of Assets 

Authority, 2019) 

YES NO 

Reserve Bank of 

Malawi 

(Regulatory) 

Reserve Bank of Malawi Act 

and the Financial Services Act- 

Licenses financial institutions 

and regulates and supervises 

the financial sector. (Reserve 

Bank of Malawi, 2019) 

YES NO 

 

The absence of a corporate liability mandate for corruption is understandable for 

regulatory institutions and the MRA but is unexpected for the ACB as the institution 

responsible for investigating and prosecuting corruption, nor the DPP, which is overall 

in charge of prosecutions. Nevertheless, three  interviewees—RL3, RL 9, and RL13—

confirmed that the CPA does not have specific legal provisions criminalising 

corruption when done by a corporation, meaning that ACB does not have a mandate 

to hold corporations liable for corruption.  Interviewees from the Office of the DPP 

confirmed that in the absence of specific legal provisions addressing corruption in 

the CPA even the DPP, who is mandated to prosecute any crime as per section 99 of 
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the Constitution, would not be able to prosecute corruption committed by a 

corporation.  

 

Despite this finding, one of the interviewees, RL9, proposed a varying view and argued 

that there is a possibility for corporations to be held liable for corruption by 

combining provisions from the CPA, the General Interpretations Act (GI Act) and the 

Penal Code. In their argument, RL9 acknowledged firstly that the CPA is deficient in 

so far as it uses the word “person” in criminalising corrupt practices. An example of 

this is section 24 (2) of the Corrupt Practices Act, 1996 (p. 4), which in part reads, 

“Any person who by himself or in conjunction with any person….” In the absence of a 

definition of the word “person,” it could be concluded that “person” refers to a natural 

person and not a legal person. Having acknowledged this shortcoming, RL9 further 

proposes that this limitation can be cured by using the definition of “person” in the 

GI Act. This is based on the fact that the purpose of the General Interpretation Act, 

(1966, p. 3) includes “to make provision with regard to the construction, application 

and interpretation of written law, to make certain general provisions with regard to 

such law and other like purposes.” In this regard, the word “person” in the General 

Interpretation Act 1966 (p. 6) is defined as including “ any company or association or 

body of persons, corporate or unincorporate”  Arguably, going by this definition then 

the word “person” used throughout the CPA to criminalise corruption may refer to 

both natural and legal persons.  

 

The last part of RL9’s proposition is that upon conviction of a corporation based on 

the CPA together with the GI Act, then the penalty will be served by the corporation's 

directors, management or anyone in control of the corporation in line with section 24 

of the Penal Code. According to RL9, this implies that a corporation will be guilty of 
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the crime, but the management and directors will be held liable and bear 

responsibility for paying penalties or serve a term of imprisonment if applicable. This 

provision has not been tested for the offence of corruption but other offences, as 

illustrated in one of the cashgate scandal cases—Republic vs Oswald Lutepo (2014). 

The accused in this case was an entrepreneur who was involved in the legitimate 

supply of goods to the Malawi government. In the course of this, he was enticed by 

politicians and government officials to use bank accounts belonging to three of his 

limited companies to receive fraudulent payments amounting to K4.2 billion 

(approximately USD5.8 million
6

), which were later handed over to his co-conspirators 

in return for a ten per cent (10%) commission.  Initially, Mr. Lutepo was charged with 

conspiracy to defraud and money laundering together with one of his companies, but 

in the course of the trial, when  imposing the sentence, the court imposed a sentence 

of three years for conspiracy to defraud and eight years for money laundering on Mr. 

Lutepo and not his company.   

 

The proposal put forward by RL9 on the possibility of combining the CPA, the GI Act 

and the Penal Code would be more persuasive if this proposed interpretation received 

the court's endorsement, as this would form precedence and be the basis for future 

prosecutions. Regrettably, the one case the researcher came across in which there 

was an attempt to charge a corporation with corruption, did not provide the desired 

precedence. In the case of the Republic v Rodrick Ibo Chizinga, Lighton Maganizo 

Phangire and GDC Holdings Limited (2003), the ACB charged GDC Holdings Limited 

and Messer Chizinga and Phangire its officers with committing corrupt practices with 

a public officer under section 24 of the CPA. The allegations were to the effect that 

 
6

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

https://www.rbm.mw/Statistics/MajorRates/
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GDC Holdings Limited through its officers paid K234,160.00 (approximately 

USD318.51
7

) as a gratification to officers of the Ministry of Transport and 

Communication to avoid paying toll fees. The alleged bribe resulted in the Malawi 

government losing revenue of MK 8.4 million (approximately USD11,428.00
8

) in toll 

fees.  On evaluating evidence provided by the state, the court did not find GDC 

Holdings Limited or the two officers guilty of the alleged offence.  Had the court made 

a finding of guilt, this case would have set a precedent for holding corporations liable 

for corruption even in the absence of a specific legal provision in the CPA.  From the 

reading of the judgement, it does not appear that the lawyers representing G.D.C 

Holdings Limited objected to the charging of their client with offences that, on the 

face of it, refer to a natural person and not a legal person.  For something this 

important, that court would have in its summary of the proceedings indicated that 

there had been a preliminary objection, and also indicated the ruling it had made on 

such an objection. In the absence of the judgement mentioning such an objection, it 

is safe to assume there was none, and the thus the court lost an opportunity to 

determine the interpretation and application of the word “person” in the CPA.  

 

4.3.3 Legal Framework Addressing Corporate Liability for Corruption 

 

In this research, interviewees were asked to provide their perception on the impact of a 

legal framework with provisions addressing corporate liability for corruption.  Figures 2 

and 3 show the response rate to this question.  

 
7

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/ 

8

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

https://www.rbm.mw/Statistics/MajorRates/
https://www.rbm.mw/Statistics/MajorRates/
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Figure 2: Impact of Legal Provisions for Corporate Liability for Corruption 

 

The results in Figure 2 above indicate that a total of 70% of interviewees were of the view 

that a legal framework with provisions addressing corporate liability for corruption would 

have a positive impact. To substantiate this finding, the sectoral results represented in 

Figure 3 show that individual sectors had a similar opinion.  To further corroborate this 

finding, interviewees indicated that having such provisions would act as a deterrent to 

corrupt practices.  In this regard, RL4 noted that “if a corporation were made liable for 

the corrupt practices of its management, the management would be cautious before 

indulging in corrupt practices.” This sentiment was also echoed by CSA4, who noted that 

“corporations shudder at the prospect of facing punitive action such as prosecution or 

hefty fines; hence with corporate liability, they would act more responsibly.” 

Secondly, interviewees expressed support for a legal framework with provisions 

addressing corporate liability for corruption. They indicated that such a regime would 

reduce the impunity with which corporations conduct their business, including where the 

corporate veil is used to disguise crimes committed by employees on behalf of the 

corporation, a sentiment expressed by RL 7 . Adding to this view, RL10 points out that 
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“the ability to hold companies liable and not just individuals sends a clear message that 

corruption is not just part of doing business.”  The third reason interviewees provided 

for supporting a legal framework with provisions addressing corporate liability for 

corruption was that they believed these would result in improved corporate governance. 

This view was evident mostly among corporate interviewees, one of whom, Corp 5, noted 

that such provisions would compel corporations to make anti-corruption a regular topic 

of discussion in board and management meetings, and this would filter down to the 

lower ranks).  Another corporate interviewee, Corp2, indicated that such legal framework 

would encourage corporations to establish anti-corruption policies and procedures, 

which are currently not mandatory in Malawi. Anti-corruption policies are mostly 

implemented by foreign-owned companies who do this to fulfil requirements of the 

country in which their parent company is incorporated or has its main operations.  

Though the results show that interviewees were more inclined to believe that a legal 

framework with provisions addressing corporate liability for corruption would have a 

positive impact on corruption, it is essential to note the views of those that had contrary 

opinions. According to the findings highlighted in Figure 3 below, six interviewees; from 

the RL sector, four from the CSA sector and one from the corporate sector believed that 

a legal framework with provisions addressing corporate liability for corruption would 

have little or no impact.  
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Figure 3: Impact of Legal Provisions for Corporate Liability for Corruption per Sector 

 

The respondents from all three sectors who did not believe that specific provisions for 

corporate liability for corruption would have an impact indicated that there is no real 

commitment from regulatory and law enforcement institutions to enforce laws.  One of 

the interviewees, CSA7, for example, indicated that “law enforcement agencies in the 

country do not understand or appreciate the law on corporate criminal liability, but rather 

focus on prosecuting the individual.”  A similar view was expressed by CSA8 who noted 

that “Malawi faces gaps in enforcement of legislation due to political interests, 

inconsistent application of law and low capacity of law enforcement agents.”  

Apart from enforcement concerns, other respondents, like RL8, felt that it would not have 

an impact because the penalties would just hurt innocent stakeholders of the 

corporation, such as employees and shareholders, and thus the view that the punishing 

of individuals within the corporation is better than punishing a corporation. Similarly, 

RL10 expressed similar views stating that “direct punishment of the corporate entity 

might be missing the deserving target while punishing innocent persons. A just regime 

of punishment for crimes of a corporation must target the officer of the corporation by 
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whose consent, fault or negligence the offence is committed.” The last reason, provided 

by CSA8, was that corruption in Malawi is entrenched, such that there is no real desire 

to change, a view corroborated by CSA4, who noted that “the national stance on 

corruption is not firm hence society perceives that they can get away with breaking the 

law.”   

4.3.4 Factors Influencing a Legal Framework Addressing Corporate 

Liability for Corruption  

 

 

While appreciating that a legal framework for corruption would be ideal, interviewees 

also noted that such a framework would work best if supported by other institutional or 

regulatory factors.  Interviewees identified seven factors that are likely to influence the 

implementation of a legal framework with provisions addressing corporate liability for 

corruption. These factors include political will, enhanced enforcement, compliance 

programs, capacity building, civic education, and resources, as shown in Figure 4 below.     

 

Figure 4: Other Factors Influencing Corporate Liability for Corruption 

 

 

0

1

2

3

4

5

6

7

8

RL CORPS CSA

6

1

0

8

0

1

3

8 8

3

0

1

3 3

1

2

0 0

Factors influencing corproate liabilty for 

corruption

Political Will Ehanced Enforcment Compliance Programs

Capacity Building Civic Education Resources



 

63 
 

 

It is therefore not surprising that the top factors considered as likely to influence a legal 

framework addressing corporate liability for corruption are compliance programs, 

enhanced enforcement, political will, and civic education. The individuals interviewed in 

the various sectors, however, assigned varying levels of prominence to the different 

factors. Regulatory and law enforcement institutions identified enhanced enforcement 

and political will as the essential aspects, with a rate of frequency of eight and six, 

respectively, but these do not feature prominently in the CSA and corporate sectors. On 

the other hand, the establishment of compliance programs was considered as key by the 

corporate and CSA sectors, while civic education had more support from the corporate 

and RL sectors.   

On the enhancement of law enforcement, two interviewees suggested some novel 

approaches, with RL13 indicating the need to enhance confiscation of criminal proceeds, 

including instrumentalities of crime and additional benefits realised from the initial 

proceeds of crime.  RL13 argued that the confiscation of criminal proceeds as an 

instrument to be used by law enforcement is not well developed in Malawi, and, thus, 

criminals believe there is a benefit in crime. The confiscating of criminal proceeds will, 

accordingly, set an example to would-be criminals that law enforcement will not allow 

them to enjoy the proceeds of crime. A second view regarding enhancing enforcement 

was provided by RL10, who  was of the view that there should be specialised corruption 

courts established, as this would “encourage the development of corruption 

jurisprudence and speed up the prosecution of corruption cases” .  

Political will was another prominent theme among regulatory and law enforcement 

institutions.  It was noted by most, including RL11, that there is a need to set the tone at 

the top by leaders in all arms of the government Emphasising this point, RL8 said that 

“Malawi does not have a corruption problem, the problem is leadership, if the leaders are 



 

64 
 

not visibly corrupt and they do not tolerate corruption within their ranks, those whom 

they lead will follow suit.”   Adding to this, RL4 referring to government departments, 

stressed that if heads of government departments took firm action against staff members 

who violate codes of ethics or are involved in corruption, this would send a strong 

message and act as a deterrent. Further to this, CSA10 noted that the problem of 

corruption is not the legal framework, but rather the political will to fight corruption.   

As regards civic education, one interviewee, Corp 8, proposed that ethics should be 

taught in school starting in primary school and should be mandatory for university 

courses such as law, business administration, accounting, among others. Providing 

training to students would prepare students for life and work in the corporate world, and 

as CSA2 noted, this would ensure that “ethical behaviour and integrity become the true 

norm for doing the right thing all the time and not only when someone is looking, or 

demands it of you.”  Apart from civic education, Corp 7 highly recommended that it 

should be mandatory for corporations to establish compliance programs). In this regard, 

various interviewees suggested aspects that they considered essential in a compliance 

program, such as, as suggested by Corp 7,  obligatory anti-corruption policies and codes 

of ethics; protection and reward of whistleblowers (Corp7 and Corp8); oversight of how 

corporations implement the compliance program (Corp2). 

 

4.4 Other Key Findings 

 

Apart from findings related to the hypotheses outlined above in section 4.3, the study 

also made other discoveries that are fundamental in appreciating how a framework 

addressing corporate liability for corruption may work.  This section will, therefore, 

highlight findings on the following aspects: the preferred form of corporate liability for 
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corruption, challenges faced by regulatory and law enforcement institutions in 

implementing corporate liability, and the impact of corporate liability on corporations.  

 

4.4.1 Preferred Form of Corporate Liability for Corruption 

 

To determine the preferred form of corporate liability for corruption, interviewees in this 

study responded to the following question: If legislation for corruption were 

implemented, what form of liability would be best, criminal, civil or administrative?  The 

results indicated a preference for a combination of liability, as shown in Figure 5 below.  

Figure 5: Overall Preferred Form of Liability 

 

Forty-four percent of all interviewees preferred a combination of criminal and 

administrative liability. Interviewees preferred a combination of liabilities, noting, as in 

the case of RL5, that each form of liability on its own is insufficient to prevent corporate 

liability for corruption.  According to RL6, the general criticism against criminal liability 

is that it requires a high burden of proof, which in turn requires in-depth investigation 

and lengthy court processes. Corroborating this view, RL5 noted that if there is no 
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alternative to criminal liability, regulatory and law enforcement institutions may be 

discouraged from commencing criminal cases. For instance, where regulatory and law 

enforcement institutions believe they do not have evidence that meets the criminal 

burden of proof of beyond a reasonable doubt.  

For civil and administrative liability, interviewees were of the view that these two forms 

of liability have similar weaknesses. Firstly, CSA8 was of the view that these two forms 

of liability are not sufficiently punitive as a corporation is not labelled criminal.  Secondly, 

for some interviewees, like RL8, it was not clear which institution would be best placed 

to prosecute a corporate corruption case using civil or administrative liability. The key 

concern being that the ACB primarily enforces criminal conduct, and to give them a civil 

and administrative mandate would bring confusion. Further to this was the concern that 

corporations may not trust the ACB, which in the past has been accused of partiality when 

deciding whom to prosecute mainly for high profile cases. Interviewees like RL11 felt that 

with civil or administrative liability, the bias would be pronounced.   

Even though interviewees favoured a combination of liability, the results further suggest 

that the percentage of interviewees supporting a combination of liability is not 

significantly higher than those preferring criminal liability alone. Additionally, the rating 

of the different forms of liability per sector shown in Figure 6 below reveals a curious 

trend, which is worth further discussion.  



 

67 
 

Figure 6: Preferred Form of Liability per Sector 

 

The results in Figure 6 above indicate that of the three sectors from which interviewees 

were selected, those in the RL and CSA sector, were most in favour of corporate criminal 

liability, with a total of 13 interviewees preferring criminal liability as compared to one 

among corporates. Interviewees in RL a and CSA sectors preferred criminal liability, 

noting that it would be more deterrent than other forms of liability. Supporting this 

position, RL15 stated that “criminal law helps in deterring deviant behaviour and serves 

the society by ensuring that criminals get their just desserts.”  Another interview from 

the CSA sector, CSA7, noted that “the idea is to use the censorious and denunciatory 

aspects of criminal law and criminal punishment to achieve maximum deterrence.”  

Corporate interviewees, on the other hand, were more in support of combining criminal 

and administrative liability, with nine out of 10 interviewees preferring such a 

combination. Corp 2 suggested that a combination of administrative and criminal liability 

was more desirable because it would ensure that the form of liability chosen for a an 
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law on corporate liability for corruption may also require corporations to implement 

administrative measures such as anti-corruption policies or anti-corruption risk 

assessments. Violation of administrative obligations would, therefore, be first addressed 

administratively, with criminal liability applying only for gross or repeated violations.  

4.4.2 Challenges in Exercising Corporate Liability Mandate 

 

In this study, regulatory and law enforcement institutions were requested to identify 

challenges encountered in exercising their mandate in holding corporations liable. The 

results identified six common challenges, as shown in Figure 7 below.  For better 

analysis, these six challenges are grouped into three like groups:1- Evidence gathering 

and conducting prosecutions; 2- Inadequate resources and legislation; 3- Political 

interference and inadequate civic education. 

 

Figure 7: Challenges in Implementing Corporate Liability Mandate 
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4.4.2.1   Evidence Gathering and Conducting Prosecutions     

  

Regulators indicated that regarding evidence gathering, they sometimes failed to act on 

a complaint when reported outside the time prescribed by a specific law. For instance, 

under section 60 of the Public Procurement and Disposal of Public Assets Act, 2017, a 

bidder who claims to have suffered a loss is required to request the PPDA to review the 

bidding process within a specified timeframe. According to RL17, even if a bidder has a 

valid claim, but if it is made outside the time indicated in section 60, such a request 

stands dismissed.  A second issue with evidence gathering as noted by RL17 and RL10 

is that employees may be unwilling to testify against their employer, and the regulators 

do not have the power to compel the witness to testify.  Lastly, corruption sometimes 

hampers how regulatory and law enforcement institutions gather evidence. Employees in 

the RL sector sometimes received bribes to destroy incriminating evidence.  One 

interviewee, RL10, indicated that this is a problem that has plagued their institution, 

where the records of stakeholders records were changed or destroyed after employees 

received bribes.  

On conducting prosecutions, law enforcement institutions indicated that regulatory 

institutions rarely give them criminal cases against regulated corporations.  As such 

investigators and prosecutors do not have the opportunity to develop skills in handling 

corporate liability cases, nor do they have the technical legislation to support prosecution 

of such cases.  Besides, RL14 observed that regulators have indicated that administrative 

liability works better than criminal prosecution. One reason cited was that the evidence 

required to prove an administrative case was less stringent, and this typically meant 

concluding cases quickly, which suited the regulator and the regulated entity.  Related 

to this problem was the fact that corporations were at liberty to challenge a regulator's 

administrative decision through a judicial review. For instance, in a case reported by The 

Nation in 2014, Pamodzi Settlement Trust and Reliance Trading Limited, a  business 
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belonging to Mr Abudul Batawala, commenced a judicial review in the High Court of 

Malawi challenging the MK16.7 (approximately USD22,434,492) billion claimed by MRA 

in unpaid taxes and penalties.  When this happens, the court process may take a long 

time, which may defeat the purpose of the administrative action. A further complication. 

as perceived by RL10. was that in cases involving the violation of tax laws, judges tended 

to consider taxpayers as victims and may not be impartial in deciding the cases  

4.4.2.2   Inadequate Resources and Unevolved Legislation  

 

In terms of resources, law enforcement agencies and regulators do not always have 

adequate human and financial resources to conduct their work.  With insufficient human 

resources, the temptation is high to concentrate on cases that are considered easy wins 

and avoid cases such as those involving corporations, which may be complex and take 

time to complete. Additionally, RL11 thought that most public investigators and 

prosecutors are not well trained to handle complex cases such as those that may involve 

corporations. Exemplifying how complex cases, especially if they include a corporation, 

can take time is the previously discussed case of Republic v Rodrick Ibo Chizinga, Lighton 

Maganizo Phangire and GDC Holdings Limited. This case was in court for seven years 

from 2
nd

 October 1998, with judgement being passed only on 16th May 2005.  Another 

observation was that regulators did not have adequate resources to convene 

administrative panels to conduct the hearing. RL17 noted that “due to financial 

constraints, our institution at times fails to hold meetings of the committee that hears 

and decides public procurement complaints.” This challenge would result in delayed 

justice, and it also delays the procurement process, as this cannot proceed until the 

resolution of the complaint.   

The general view among interviewees, such as RL3 and RL10, was that the legislation in 

Malawi is archaic.  Some of the laws in Malawi came into force before or at the time of 
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independence in the 1960s and are yet to be reviewed.  For instance, the GI Act was 

enacted in 1966 and has had piecemeal amendments, the last of which was in 1996, 

when a comprehensive review of the law would make it more relevant to the current legal 

landscape.  Additionally, the failure or reluctance to bring certain complex cases to court 

means there is no development of jurisprudence in certain areas of law; consequentially, 

archaic laws remain the same, having no chance at modernisation through court 

interpretation.   

4.4.2.3   Political Interference and Inadequate Civic Education 

 

Interviewees noted that insufficient civic education on the implementation of some laws 

made it difficult for regulators and law enforcement institutions to carry out their 

mandate. For example, RL4 noted that consumers would approach their regulatory 

institution with a complaint about being sold defective goods by a retailer. However, in 

most cases, they would not have a purchase receipt to show that item was purchased 

from a specific retailer. Besides, even if regulatory or law enforcement institutions wanted 

to conduct civic education, limited resources meant that there would always be 

competing priorities within the institution.  For instance, convening a panel to decide on 

complaints made by the public may be considered a higher priority than conducting civic 

education campaigns.   

Political interference has been noted to be a problem for regulators and law enforcement 

institutions. According RL10 and RL12, the general view is that the possibility of political 

interference finds its way into institutions because the state president appoints the heads 

of regulatory and law enforcement institutions.  Other stakeholders are on record for 

having expressed similar views; for example, according to (Bisani, 2016), the Catholic 

Commission for Justice and Peace (CCJP) has in the past condemned the ACB for being 

influenced by politicians when deciding which cases to prosecute. According to CCJP, the 
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evidence for this is in the number of cases involving politicians that have not moved 

forward in terms of prosecutions. In another instance, the MRA closed the offices of 

Times Media Group for non-payment of taxes, which the revenue collection body is 

permitted to do by law. However, as noted by (Mughogho, 2018),some commentators 

felt that even though Times Media Group had defaulted in its tax obligations, the 

corporation was targeted because of its alleged support of opposition political parties.    

4.4.3 Corporate Liability Implemented   

 

Ten corporations—representing the financial, construction, telecommunications and 

agricultural sectors—participated in this study. This section presents the findings from 

the perspective of corporations, focusing on the nature of offences, penalties applied, 

and the impact of liability on the corporations.  Because some of these corporations were 

competitors, they may have opted not to provide information on this specific question, 

fearing that it may be detrimental to their businesses or operations. However, this did 

not affect the study, as the information required was not vital to proving or disproving 

the hypotheses. Nonetheless, some corporations were willing to provide the information 

requested, which was enough to shed light on this part of the discussion.  

4.4.3.1 Nature of Offences and Applicable Penalties  

  

 

Three of the 10 corporations interviewed indicated that they had been held 

administratively liable for violations related to tax laws or financial service laws.  Table1 

illustrates some violations and the fines applied to one corporation. This corporation is 

a financial services institution, operating as a subsidiary of another financial services 

institution based in another African country. For this discussion, the corporation is 

identified as Corp8.  
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Table 3: Corporate Violations of Tax and Financial Services Laws 

Case 1: 

In 2017, the MRA commenced administrative action against Corp8 for failure to pay 

value-added tax on group shared expenses. According to MRA, as a subsidiary, Corp8 

was required to pay this tax when it shared overheads with its head office and other 

subsidiaries in the group.   Corp8 paid an administrative penalty of MK350 million 

(approximately USD476,190.47
9

) for this violation. 

Case 2:  

In 2018, the RBM initiated administrative proceedings against Corp8 for failing to 

route its customers debit or auto teller machine (ATM) card transactions through the 

National Switch.  Corp8 had in its defence indicated that the National Switch was not 

advanced because it did not meet interoperability international certification standards. 

It thus could not be connected to Corp8’s internal switch, which was already certified 

as meeting international standards. This defence, notwithstanding the RBM, proceeded 

to impose a fine of MK10 million (approximately (USD13,605.44
10

) against the 

corporation.   

 

4.4.3.2  Impact of Penalties and Lessons Learnt 

  

All three corporations indicated that the administrative sanctions and fines that followed 

reduced their profitability. Consequentially, this reduced the profits payable to 

shareholders, as the money had to be used to cover the fines, according toCorp8. And 

 
9

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

10

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

https://www.rbm.mw/Statistics/MajorRates/
https://www.rbm.mw/Statistics/MajorRates/
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where these did not suffice, corporations were in some instances forced to use other 

financial reserves to clear fines, said Corp3.  In other instances, as described by Corp1, 

the imposition of penalties negatively impacted employees, for example, employees 

being demoted in rank or facing dismissal for participating in the wrongful act, which 

resulted in the corporation paying a fine.  Regarding the impact of the sanction on their 

reputations, all three corporations indicated that they did not suffer reputational damage 

as the administrative action, and the resultant penalty remained unpublicised.  

All three corporations indicated that the penalties imposed by their respective regulators 

also had a positive impact. Firstly, because of the penalties, the corporations reviewed 

and changed their policies and procedures to avoid further sanctions. The change of 

procedures also necessitated training staff on the new procedures and, in some cases, 

those of Corp8 and Corp11, conducting awareness-raising campaigns for their 

customers. Secondly, in the case of tax violations, the corporations that were held liable 

became more proactive in seeking guidance from the MRA to ensure that they are more 

compliant; this was the view expressed byCorp1 and Corp8.   

4.5 Conclusion 

 

The research findings in this chapter have revealed three critical issues in terms of 

perceptions on corporate liability for corruption. First, there is a perception that the 

current legal framework for corporate liability for corruption does not have any impact 

on corruption prevention. Secondly, there is a perception that a legal framework with 

specific provisions addressing corporate liability would be deemed to impact 

corruption prevention positively. In this regard such a legal framework with a 

combination of administrative and criminal liability is preferable.  Lastly, the findings 

also showed that there is a perception that a legal framework addressing corporate 

liability for corruption would have a higher impact on corruption prevention when 
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supported by other influencing factors.  The chapter also presented findings related 

to the implementation of corporate liability, including challenges faced and the 

impact of corporate liability.  The next chapter will discuss the issues identified as 

part of the findings and analysis in Chapter 4 and other observations made by the 

researcher.  
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5. DISCUSSION OF RESULTS  

 

5.1 Introduction 

 

Chapter 5 will expound on the issues identified in the course of analysing the findings 

in Chapter 4, including observations made by the researcher in the course of the study. 

The discussion will include, firstly, examining how the research findings link to the 

objectives of the research question presented in Chapter 1. Secondly, the chapter will 

explore the link between the findings and the theories on corporate liability outlined in 

Chapter 2.  

5.2 General Corporate Liability Mandate 

 

The study has established that corporate liability among regulatory and law 

enforcement institutions is a well-established concept. Law enforcement institutions 

primarily implement criminal liability, though the MRA and regulatory institutions can 

apply both administrative and criminal liability. The results indicate that regulatory 

and law enforcement institutions do not use civil liability to hold corporations liable, 

but that the MRA and regulatory institutions can use civil proceedings to recover a 

penalty. Given this, the focus of the discussion in this section will be on administrative 

and criminal liability, which are the forms of liability in use in Malawi.  

 

5.2.1 Corporate Administrative Liability  

 

Regulatory institutions prefer corporate administrative liability, and the reasons are 

that it is easier to implement, and it ensures quick completion of cases.  Further to 

this, a reading of various laws has also revealed that for regulators, administrative 

penalties form part of their income and, hence, may motivate them to implement this 

form of liability as compared to others.  For instance, section 12 (1) (b) of the Financial 
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Crimes Act (2017, p. 21) states that the “funds of the Authority shall consist of 

penalties the Authority may impose for breach of the Act”. Such provisions may 

persuade regulators to apply administrative liability, which ensures that they obtain 

their income quickly while, hopefully, reforming the corporation’s behaviour through 

the imposed penalty. In the same vein, provisions that allow for interest or additional 

penalties for each day a penalty remains unpaid may encourage regulators to pursue 

administrative liability rather than criminal liability. For instance, section 28 of the 

National Construction Industry Act,1997 provides for a fine of MK20,000 

(approximately USD27.20
11

) for any offence committed under this Act, and that there 

will be an extra MK2,000 (approximately USD2.72
12

) paid for each day the offence 

continues.    

 

While noting that regulatory institutions may have other motives for using corporate 

administrative liability, the results indicated that administrative liability has a positive 

impact on the attitude of corporations and their employees.  The corporations that 

participated in the study indicated changing their policies and procedures following 

the imposition of an administrative penalty. This result of imposing administrative 

sanctions aligns with the arguments posed by  Arlen (1994) and Obidario (2016) who 

argued that civil or administrative liability is a sufficient deterrent, and that a 

corporation does not need to be stigmatised with the label “criminal” for it to change 

its attitude and behaviour.   

 

 
11

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/ 

12

 At the rate of 1USD to MK 735 as  per RBM Exchange rate of 19.09.2019 available at 

https://www.rbm.mw/Statistics/MajorRates/  

https://www.rbm.mw/Statistics/MajorRates/
https://www.rbm.mw/Statistics/MajorRates/
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Another observation is that regulatory institutions have powers to conduct their 

investigations and use the findings to hold corporations administratively liable. These 

investigative powers may allow a regulator, for example, to compel the production of 

any document, as in section 5(d) of the Financial Crimes Act (2017), or to summon 

witnesses and administer an oath as in section 10(1) of the Competition and Fair 

Trading Act, (1998). Though not as coercive as police powers, the investigative 

powers that regulatory institutions have enable them to be effective in holding 

corporations administratively liable. The investigative powers regulatory institutions 

have, and the positive impact achieved from these, speak in favour of an argument 

that was postulated by Khanna (1996). He argued that civil liability (or in this, case 

administrative liability) can be more effective when combined with the positive 

aspects of criminal law.  

 

5.2.2 Corporate Criminal Liability 

 

The findings in this study show that corporate criminal liability is an accepted concept, 

though implemented to a limited extent in Malawi.  The DPP is the principal prosecutorial 

agency in Malawi, with a mandate to prosecute any offence, while other law enforcement 

institutions have a mandate to prosecute specific crimes, and they must seek consent 

from the DPP to prosecute crimes outside their mandate. On the other hand, regulatory 

institutions prosecute crimes either through the DPP or by requesting the DPP to grant 

them the right to prosecute the crime.  Regulatory institutions indicate that they rarely 

disseminate cases to the DPP for prosecution, nor do they request consent to prosecute 

because it is easier, quicker and cheaper to use administrative liability among other 

reasons.   
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Apart from the views that regulatory institutions have regarding their preference for 

corporate administrative liability, the research shows, from discussions with 

interviewees, that it is unlikely that regulatory institutions would be granted consent to 

prosecute.  According to one interviewee, the DPP is unlikely to grant a regulator consent 

to prosecute to prevent regulators from prosecuting a case in which they have vested 

interests.  It has been observed, for instance, that the MRA, which has powers to 

prosecute defaulting taxpayers, has been known to use the threat of prosecution as a 

means of gaining compliance.  

According to RL9 this happens because “MRA’s interest is the collection of taxes, such 

that once a taxpayer pays outstanding taxes and fines, other criminal charges are 

dropped. As such if there are other crimes linked to the tax violation, for instance, trade-

based money laundering, these are not pursued, thus defeating the course of justice.”  

The reason the DPP is reluctant to grant consent to a regulatory institution resemble the 

arguments made by Alschuer (2009) and Markoff (2013) against the use of NPAs and 

DPAs under the FCPA and the UK Bribery Act.  Their concern was that prosecuting 

authorities capitalise on the fear of an indictment to coerce corporations into settling the 

case using DPAs and NPAs rather than facing an indictment.  

Though the arguments raised above against granting consent to regulatory institutions 

for criminal prosecution may have some validity, one could argue that this may be unique 

to the MRA, given its dual liability mandate.  The findings show that regulatory 

institutions likely have more vested interests when they impose administrative liability, 

as they find it easier and quicker to implement, and consequently, hardly refer criminal 

cases to law enforcement. Further the results show that for regulatory institutions, 

administrative liability may be more attractive, especially where a monetary penalty forms 

part of a regulatory institution’s income. As such, where a regulatory institution decides 
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to apply criminal liability, this may disadvantage it because the case may take longer, 

and cost more than it would if handled administratively. Additionally, there is no 

guarantee that the criminal proceeding will end in favour of the regulatory institution; as 

such, there may be no penalty to collect.  

Another critical aspect identified by the researcher in this study is how the legal practice 

in Malawi establishes corporate mens rea for the commission of corporate crime.  

According to available case law, Malawi ascribes to the theory, postulated by (Diamantis, 

2016), to identify a corporations mens rea. This theory recognises directors and 

managers of the corporation as the directing minds or the inner circle, and their decisions 

and actions are considered the mens rea of the corporation.  Malawi’s position regarding 

corporate mens rea is evident in the case of Republic v Rodrick Ibo Chizinga, Lighton 

Maganizo Phangire and GDC Holdings Limited (2003, p. 16) where Honourable Justice 

Frank Kapanda S.C stated that “Moreover, being a corporate entity, a company has no 

mens rea of its own. For certain purposes, however, the mental state of key personnel of 

a company will be treated as the mental state of the company. Generally, it is the mens 

rea of very senior personnel or at the Board level of a company which will be held to be 

the means rea of a company.” 

Another interesting aspect of how Malawi applies the directing mind theory is that it 

appears to extend the theory to the punishment of the crimes as well. Under section 24 

of the Penal Code, a court can make a finding of guilt against a corporation but impose 

a sentence on those in control of the corporation. Section 24 of the Penal codes states 

that  “ where an offence is committed by any company or other body corporate, or by 

any society, association or body of persons, every person charged with or concerned or 

acting in, the control or management of the affairs or activities of such company, body 

corporate, society, association or body of persons shall be guilty of that offence and shall 
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be liable to be punished accordingly.”  This provision has in recent times proved 

instrumental, particularly in prosecuting corporations involved in the cashgate scandal.  

The corporations involved in the cashgate scandal were front companies created to 

advance fraud, theft and money laundering. As such, upon conviction for various crimes, 

these corporations had neither property to be confiscated nor money to pay fines or to 

make restitution. In the interest of justice, section 24 of the Penal Code was used to 

punish directors, managers and other decision-makers in the corporation with custodial 

sentences and confiscation of their personal property instead of the corporation.   

5.2.3 Corporate Liability for Corruption 

 

The study shows that the CPA does not directly criminalise corporate corruption, but that 

perhaps corporate liability for corruption can still be implemented by inference using 

other laws. The GI Act can be applied broadly to define the word “person” in the 

criminalising provisions of the CPA. However, curing the deficiencies in the CPA using 

the GI Act would require explaining away section 34 of the CPA. According to this section 

of the Corrupt Practices Act,1996 (p. 23) “any person who is guilty of an offence under 

Part 1(which criminalises various corruption offences
13

) shall be liable to imprisonment 

for twelve years.” From a literal reading of this provision, one could argue that 

imprisonment applies to natural persons, and that there was, therefore, no intention to 

hold corporations liable for corruption, a view expressed by RL15. This interpretation of 

section 34 of the CPA is in keeping with established rules of legal interpretation, also 

endorsed in the courts of Malawi.  

An example of how courts are likely to interpret this is evident in the case involving the 

interpretation of the Legal Education and Legal Practitioners Amendment Act concerning 

 
13

 Emphasis added 
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the eligibility of foreign-trained lawyers to practice law in Malawi.  In this case (In the 

matter of the admission of Ipoche Esther Itimu and the Legal Education and Legal 

Practitioners (Amendment) Act 2003, 2016, pp. 10-11) Chief Justice Andrew Mkandawire 

S.C noted that “beyond these canons of interpretation is the principle against 

penalisation under a doubtful law. It is a principle of legal policy that a person should 

not be prejudiced except under clear law. This principle is applicable whether the 

ambiguity arises under criminal law or civil law.” In line with this principle, it is likely that 

a court may find it difficult to hold a corporation liable when there is no provision for 

penalising a corporation.  

A counterargument to the absence of penalties for corporations would be that upon the 

conviction of a corporation, then the penalty should be borne by those in control or 

management of the corporation in line with section 24 of the Penal Code. The downside 

to this is that such a regime cannot be said to be holding corporations liable if it will 

always be an individual who pays the penalty. Further to this, it may create undue fear in 

directors and managers of a corporation, as they are the ones who end up personally 

serving punishment for something they may not have known or sanctioned.  This undue 

fear in directors and managers can have repercussions on how directors and managers 

perform their functions and can have an impact on a corporation’s productivity. 

Additionally, the challenge remains that the courts have not yet made a pronouncement 

on how the CPA should be understood and interpreted as it relates to corporate liability 

for corruption. An opportunity presented to the courts in the case of Republic v Rodrick 

Ibo Chizinga, Lighton Maganizo Phangire and GDC Holdings Limited (2003) did not result 

in the development of precedent as the corporation was acquitted. Besides, it appears 

that there was no objection on the charging of the corporation when there was no clear 

supporting legislation; as such, the court did not decide on this matter either.  
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5.2.4 Legal Framework Addressing Corporate Liability for Corruption 

 

The study finds that selected interviewees were of the view that having a legal framework 

addressing corporate liability for corruption would have a positive impact on corruption 

prevention. Further, it would encourage corporations to be proactive in establishing 

internal controls to prevent corruption.  Though there is this perception, there were 

concerns that such a regime may not bear positive results because corruption has 

become a way of life in Malawi, and this compromises the enforcement of laws. Further, 

punishing a corporation would have the effect of punishing innocent stakeholders such 

as shareholders and employees, and this could lead to the regime not being supported 

or implemented. The RL and CSA sectors were most sceptical about the effective 

implementation of a legal framework addressing corporate liability for corruption.  Apart 

from this, the findings indicate a preference for a combination of administrative and 

criminal liability. However, the results indicate that the difference in the choice among 

those desiring a combination of liability and those preferring criminal liability was not 

significant. The RL and CSA sectors, to a great extent, preferred criminal liability over 

other forms of liability.   

It is imperative to be mindful of the preferences of the different sectors, and particularly 

the scepticism apparent in the RL and CSA sectors as these sectors are critical for the 

prevention of corruption. The implementation of a legal framework with specific 

provisions on corporate liability for corruption would, to a great extent, require the 

support of these two sectors. The CSA sector would be vital in civic education, bringing 

to light corporate wrongdoing that may have gone unnoticed and keeping the RL sector 

accountable in the exercise of its mandate. On the other hand, the RL sector would be 

the primary implementor of provisions addressing corporate liability for corruption. As 

such, if these two sectors are not entirely on board with the proposed legal framework 
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addressing corporate liability for corruption, there will be challenges with implementing 

corporate liability for corruption. Singling out these two sectors does not diminish the 

importance of the corporate sector, which participated in this study, or other equally 

deserving sectors. Instead, it serves to highlight the challenges likely to manifest in 

deciding to have a legal framework addressing corporate liability for corruption.  

5.3 Other Key Findings  

 

This section discusses other key findings that may not be directly related to the 

hypotheses but are critical to a proper appreciation of the subject of the thesis, including 

coming up with appropriate recommendations. The discussion focuses on findings 

relating to challenges of implementing corporate liability, the impact of corporate liability 

on corporations, and factors likely to influence the implementation of corporate liability.  

5.3.1 Impact of Corporate Liability on Corporations   

 

The research established that for corporations previously fined for wrongdoing, the fines 

had some impact on their employees and shareholders. The impact included a reduction 

in profitability, which affected shareholders in terms of their dividends and employees in 

terms of bonus payments. In some instances, employees lost their jobs or faced 

demotion as discipline for their involvement in actions that led to the corporation’s 

liability.   

It is necessary to appreciate how liability affects corporations and their stakeholders as 

it helps in building a balanced legal framework that adequately punishes and deters 

wrongdoing while making it possible for the corporation to continue its operations. It 

would not serve any purpose to introduce penalties that may render corporations 

bankrupt or cause employees to lose jobs, which could cause other repercussions on the 

economy and society. The necessity for having a balanced system is also reflected by 
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Alschuler (2009) who has criticised corporate liability, which sometimes leads to the 

guilty corporation being punished together with other innocent stakeholders.  

5.3.2  Challenges in Implementing Corporate Liability Mandate 

 

The study finds that regulatory and law enforcement institutions face challenges in 

implementing their mandate of holding corporations liable. While there may be other 

challenges, the following six had the highest frequency, namely: unevolved legislation, 

inadequate resources, political interference, inadequate civic education, problems with 

evidence gathering, and conduct of prosecutions. These are challenges encountered 

throughout the life of a case, from the identification and investigation, to trial and 

judgement.  

The discussion on challenges points to the possibility that a legal framework addressing 

corporate liability for corruption may face similar challenges.  The implementation of 

such a legal frame would require careful consideration as to whether the RL sector is 

sufficiently mature to take on corporate liability for corruption. If there is an assumption 

that there is a level of maturity then the second consideration would be how to counter 

these and other challenges, so they do not become a severe stumbling block to the 

implementation of corporate liability for corruption.   

 

5.3.2 Factors Influencing Implementation of Corporate Liability for 

Corruption 

 

The results show that other factors that could influence the implementation of corporate 

liability include the following: political will, enhanced enforcement, compliance 

programs, capacity building, civic education, and resources. What stands out from the 

factors is that the establishment of compliance programs has been considered as a 



 

86 
 

critical factor even though Malawi currently does not have legal or other requirements 

for corporations to have anti-corruption compliance programs. The sentiment expressed 

by interviewees points to a sense of appreciation that it is not possible to resolve 

corruption by enforcement alone but requires the cultivation of an ethical culture. It is 

more telling that the corporate sector and CSA sectors identified the compliance 

programs as a critical factor. A result that may signify that there is an appreciation that 

the absence of an ethical culture is harmful to their business activities.  

It is further interesting to note that in the RL sector, enhanced enforcement and political 

will were considered key factors. The choice of these factors is interesting because one 

would have expected adequate resources and capacity building to be more prominent, 

as these featured prominently as challenges the sector faces.  However, by choosing 

enhanced enforcement and political will, it may signify that though there may be resource 

and capacity challenges, enforcement is still possible if there is the political will to do it.  

5.4 Conclusion 

 

This chapter has discussed the research findings as they relate to the theories and 

literature presented in chapter two. The discussion has revealed that the ACB has charged 

at least one corporation with corrupt practices; however, this case did not establish a 

precedent for corporate liability for corruption. Additionally, holding a corporation liable 

for corruption would require inferring this from other laws and that until the successful 

testing of these laws, this remains a theoretical possibility. Other findings indicate the 

need for careful consideration of the preferences and concerns of various stakeholders 

when implementing a legal framework addressing corporate liability for corruption. 

Consideration of the preferences and concerns will ensure that the implemented system 

receives support from these from all interested stakeholders. The final chapter will 

present key conclusions and recommendations.  
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6. CONCLUSIONS AND RECOMMENDATIONS 

 

6.1 Introduction 

  

This final chapter presents the critical conclusions based on the research findings 

presented in chapter four and the discussion of results in chapter five. Secondly, it makes 

recommendations on improving corporate liability for corruption and, thirdly, suggests 

other possible areas of research based on the findings uncovered in this study.   

6.2 Key Conclusions 

 

6.2.1 General Corporate Liability  

 

The discussion in this thesis shows that corporate liability is a concept that exists in 

Malawi and that regulatory and law enforcement institutions may apply both criminal and 

administrative liability but not civil liability.  However, regulatory institutions rarely use 

corporate criminal liability, as they prefer to apply administrative liability, which is 

considered easier to implement.   

Available case law also shows that the mens rea of a corporation for the commission of 

a crime lies in the mind and actions of those in control at the institution. Additionally, it 

shows that according to the criminal law practice in Malawi, a corporation, even if 

convicted, may not be punished, but instead the punishment will be borne by the people 

in control of the corporation.   

6.2.2 Corporate Liability for Corruption  

 

The research findings are that there is no legal framework in the CPA addressing 

corporate liability for corruption. Instead, there are suggestions to the effect that the GI 

Act can be used to implement corporate liability for corruption by using it to define the 
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word “person” in the CPA so broadly as to include corporations and not just natural 

persons.  Additionally, where a corporation is found guilty of corruption, the decision-

makers in the corporation will serve the penalty in line with section 24 of the Penal Code. 

The research also shows that there is one reported case involving the prosecution of a 

corporation for corruption.  However, the case was not commenced based on the 

definition of the word “person” in the GI Act. Further to this, the court, in this case, 

acquitted the corporation, thus not establishing precedence for use in future cases.  

The findings further reveal that a legal framework addressing corporate liability would 

be desirable, as this would encourage regulators and law enforcement institutions to 

prosecute corporations for corruption.  It would reduce the impunity of corporations 

towards corruption, where the general feeling is that corruption is a part of doing 

business.  In terms of the nature of liability that would be applicable, the findings indicate 

that a combination of criminal and administrative liability would be preferred. 

Administrative liability would ensure cases are handled quickly, while criminal liability 

would be used to cover cases that are serious and require more severe sanctions.  

Besides, an administrative regime would ensure a requirement for corporations to 

establish administrative obligations, such as developing an anti-corruption compliance 

program.  

On the other hand, the findings reveal that legislation for corporate liability while 

desirable requires other influencing factors to be in place for it to have a meaningful 

impact. The study identified six factors, of which the top three are, first, establishing a 

compliance program which would encourage a culture of compliance through having a 

mandatory code of ethics and compliance. Secondly, the enhancement of enforcement, 

which would promote more confiscation of assets in the prosecution process and focus 

on corruption offences through having specialised corruption courts. Lastly, political will, 
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with leaders setting the tone in terms of being ethical and ensuring there is enforcement 

of laws where there once was non-compliance.  

6.2.3 Implementation and Impact of Corporate Liability 

 

The study observes that corporate liability has had both a negative and positive impact 

on corporations, shareholders and employees. The adverse effects, among others, 

include loss of revenue, which affected shareholder dividends and employee bonuses. 

On the other hand, corporate liability encourages corporations to change their policies 

and procedures and have better governance systems. It also encourages them to liaise 

more with regulatory and law enforcement institutions to ensure they are compliant with 

laws.   

Apart from the above, regulatory and law enforcement institutions indicate that they face 

challenges in implementing corporate liability, and these include problems in gathering 

evidence to prove their cases, which results in cases taking long to prosecute.  More 

challenges include insufficient training to thoroughly investigate and prosecute offences 

under specific technical laws, resulting in shunning of prosecution of such cases. 

Interference from politicians and others with how regulatory and law enforcement 

institutions perform their work is also a challenge, as this affects how these institutions 

investigate or prosecute cases. Further, some laws need to be reviewed and amended to 

make them more current and, further, regulatory and law enforcement institutions 

should be adequately resourced. These last two challenges make it more difficult for 

regulatory and law enforcement institutions to properly carry out their functions, as 

archaic laws may not address an emerging criminal trend while insufficient resources 

pose a challenge in the pursuance of a complicated case.    

 



 

91 
 

6.3 Key Recommendations 

 

6.3.1 Specific Provisions for Corporate Liability for Corruption 

  

Malawi should consider reviewing the CPA to introduce a legal framework addressing 

corporate liability for corruption. Such a legal framework would be in keeping with 

international best practices and would also support the provisions already in place on 

corporate liability for other offences. These include corporate liability for money 

laundering under the FCA and the provisions of the PPDA Act, which allow for the 

debarring of a supplier or a bidder from participating in public procurement based on a 

conviction under the CPA. In doing this, there is a need to be mindful of the following: 

first, the challenges that regulatory and law enforcement institutions meet in enforcing 

their corporate liability mandate; would be counter-productive to introduce a regime for 

corporate liability for corruption when it can be rendered ineffective due to the inherent 

challenges present in the RL Sector.  

Second, the form of liability that should be applied and which regulatory or law 

enforcement institution would be best placed to implement corporate liability for 

corruption. On this second aspect, there is a need to critically assess the pros and cons 

of each form of liability, including conducting a study to understand how other 

jurisdictions have implemented corporate liability for corruption. The study would be 

more valuable if conducted in jurisdictions with a similar legal system to that of Malawi, 

as well as a similar level of economic, social and legal development. The study should 

aim at appreciating the challenges and successes that these jurisdictions have had in 

implementing corporate liability for corruption, and mainly if this has resulted in the 

prevention of corruption and a change in the behaviour and attitude of corporate 

employees.  



 

92 
 

6.3.2 Corporate Anti-Corruption Compliance Requirements 

   

Malawi should consider introducing legal provisions requiring corporations to have anti-

corruption compliance programs.  In doing this, it would be imperative to appreciate the 

resource challenges faced by regulatory and law enforcement institutions, and hence 

consider having an approach like that under French law.  The French system has a 

dedicated anti-corruption agency, which among other things monitors how institutions 

are implementing their anti-corruption compliance programs. Further, not all 

corporations are required to implement anti-corruption compliance programs, as 

indicated by Dentons (2017); only those that meet given criteria, which include meeting 

the threshold on the number of employees and sales volumes that are required to do 

this.  Malawi could take a similar approach which could involve the following, firstly 

establishing a mechanism to monitor implementation of anti-corruption compliance 

programs. The corruption prevention section within the ACB would be best placed to 

carry out this function, as this section already conducts training on corruption prevention 

and assisting institutions in coming up with anti-corruption mechanisms (Anti-Corruption 

Bureau, 2013).  

Second would be to conduct a risk assessment to understand the corruption risk posed 

by different corporate structures in Malawi. A risk assessment would be necessary, 

considering that a majority of businesses in Malawi are registered not as limited liability 

corporations but as individuals trading under a given trade name, also known as sole 

proprietors. Having identified the risk posed by the various structures, the next step 

would be to decide which of the corporate structures should be required to establish an 

anti-corruption compliance program. Such a decision could be decided based on the 

value of assets a corporation has, the volume of sales, the number of employees, other 

countries in which a corporation is operating, among others. An alternative criterion 

would be to require the establishment of an anti-corruption compliance program as a 



 

93 
 

prerequisite for participating in public procurement under the Public Procurement and 

Disposal of Public Assets Act, 2017.  

6.3.3 Enhancement of Enforcement and Civic Education 

  

The ACB and other law enforcement institutions need to focus on both individuals and 

corporations in the investigation and prosecution of corruption. The results of the study 

have shown that prosecuting corporations for corruption is possible, but not utilised.  

Therefore, if it were attempted more often, it would settle the question of whether 

corporations can be held liable for corruption and build jurisprudence on corporate 

liability, which in turn would ignite debate on reviewing the CPA to introduce a legal 

framework addressing corporate liability for corruption and anti-corruption compliance 

requirements. Further, corporations would have a respect for the law and take corruption 

matters seriously, including establishing anti-corruption compliance programs and 

disciplining staff involved in corruption.  

6.4 Strengths of the Research and Possible Future Research  

 

This research is unique in that it is the first of its kind to investigate the implications of 

corporate liability for corruption on corruption prevention.  This study will, thus, add to 

the knowledge of corporate liability as it relates to the offence of corruption.  

Further to this, the research provides an opportunity for further research on various 

issues, such as how corporate liability for corruption should be implemented, including 

the nature of liability, and who should enforce the law, among others. Another possible 

area of research would be how to introduce and implement anti-corruption compliance 

programs.  
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6.5 Conclusion 

  

This thesis intended to find answers to the following research question: What are the 

perceived implications of corporate liability for corruption on corruption prevention? The 

study developed one null hypothesis and two alternative hypotheses as plausible answers 

to this question. To test these hypotheses. thirty-seven individuals in three sectors were 

interviewed. The sectors are regulatory and law enforcement institutions, corporations 

and civil society and academics. Interviewees responded to questionnaires designed for 

their sector.  The research findings support the assertions of all three hypotheses. 

The research has concluded that there is no systematic approach to enforcing corporate 

liability for corruption. In the absence of a legal framework addressing corporate liability 

for corruption, the framework in place at present does not have a positive impact on 

corruption prevention. Further, a legal framework addressing corporate liability for 

corruption would be desirable, particularly the application of both administrative and 

criminal liability. The research also identified inherent challenges faced by regulatory and 

law enforcement institutions in implementing corporate liability and that these 

challenges could potentially hinder the implementation of corporate liability for 

corruption. However, despite these challenges, corporations that have been held liable 

under other laws, have changed how they conduct themselves because of the penalties 

imposed on them. This study has proposed recommendations on the implementation of 

a legal framework addressing corporate liability for corruption



 

i 
 

Appendix 1: List of Interviews Conducted – Regulatory and Law Enforcement Institutions 

 

 Name of Institutions Number of Interviews 

 

1. Anti-Corruption Bureau 2 

 

2. Competition and Fair-Trading Commission 2 

 

3. Director of Public Prosecutions 3 

 

4. Financial Intelligence Authority 1 

 

5. Malawi Communication Regulation Authority 1 

 

6. Malawi Gaming and Lotteries Board 1 

 

7 Malawi Revenue Authority 3 

 

8. National Construction Industry Council 1 

 

9. Public Procurement and Asset Declaration Authority  2 

 

10. Reserve Bank of Malawi 1 

 

TOTAL 17 
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Appendix 2: List of Interviews Conducted – Civil Society Organizations and Academicians 

 

 Name of Institutions Number of Interviews 

 

1. Oxfam 1 

 

2. Malawi Economic Justice Network 1 

 

3. Non-Governmental Organization (NGO) Board  1 

 

4. Nation Publications 1 

 

5. Integrity Platform  1 

 

6. Youth and Society 1 

 

7 Justice Link  1 

 

8. University of Malawi - Faculty of Law 1 

 

9. Mzuzu University – Center for Security Studies  2 

 

TOTAL 10 
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Appendix 3: List of Interviews Conducted – Corporations 

 

 Name of Institutions Number of Interviews 

 

1 A commercial bank registered as a limited company 

owned by local companies and the government of Malawi 

 

1 

 

2 Foreign-owned construction limited company with its 

headquarters in a country in Europe 

 

1 

3 Largest limited liability holding company with interests in 

financial services, telecommunications, food and 

beverage, energy and consumer goods.  

 

1 

 

4 Limited liability mobile phone owned by various Malawian 

corporations and pensions funds. 

 

1 

 

5 Limited liability Insurance holding company with 

investments in general insurance, life insurance, asset 

management, banking and information technology. It has 

subsidiaries in four (4) other east and southern African 

countries 

  

1 

6. Foreign-owned mobile limited liability company. It is a 

subsidiary of a mobile company based in the Middle East. 

It operates in sixteen (16) countries across Africa.  

 

1 

 

7. Majority foreign-owned limited company dealing in an 

agricultural product.  

 

1 

 

8. Foreign-owned limited liability commercial bank. The 

bank’s head office is in another African country 

 

1 

 

9 Limited liability holding company with interests in 

agricultural products, chemicals and steel. 

 

1 

 

10 Foreign-owned limited liability insurance company with 

subsidiaries in fourteen (14) countries across Africa. 

 

1 

TOTAL 10 
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Appendix 4: List Anonymised interviewee identification codes 

 

# Interviewee 

Identification 

Code  

Nature of Institution Date Questionnaire Received or 

Interviewee Held  

LAW ENFORCEMENT AND REGULATORY INSTITUTIONS 

1. RL1 Law Enforcement 12
th

 July 2019 

 

2. RL2  Regulatory 11
th

 April 2019 

 

3. RL3 Law Enforcement 29
th

 April 2019 

 

4. RL4 Law Enforcement 28
th

 May 2019 

 

5. RL5  Regulatory 30
th

 April 2019 

 

6. RL6 Regulatory 23
rd

 July 2019 

 

 

7. RL7 Law Enforcement 16
th

 April 2019 

 

8.  RL8 Regulatory 23
rd

 July 2019 

 

9.  RL9 Law Enforcement 21
st

 June 2019 

 

10. RL10 Law Enforcement 11
th

 June 2019 

 

11. RL11 Regulatory 29
th

 April 2019 

 

12.  RL12 Regulatory 16
th

 July 2019 

 

13. RL13 Law Enforcement 2
nd

 May 2019 

 

14. RL14 Law Enforcement 28
th

 May 2019 

 

15. RL15 Regulatory 10
th

 April 2019 

 

16. RL16 Regulatory 14
th

 June 2019 

 

17.  RL17 Regulatory 18
th

 July 2019 

 

CIVIL SOCIETY, ACADEMIA AND MEDIA 

18. CSA1 NGO 2
nd

 July 2019 

 

19. CSA2 NGO 25
th

 April 2019 

 

20. CSA3 Academia 2
nd

 May 2019 

 

21. CSA4 Media 4
th

 April 2019 

 

22.  CSA5 NGO 10
th

 June 2019 

 

23.  CSA6 NGO 26h July 2019 

 

24.  CSA7 Academia 13
th

 June 2019 
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25. CSA8 NGO 15
th

 July 2019 

 

26.  CSA9 NGO 24
th

 April 2019 

 

27.  CSA10 Academia  29
th

 May 2019 

 

CORPORATIONS 

28.  CORP1 Banking 24
th

 June 2019 

 

29. CORP2 Construction 12
th

 June 2019 

 

30.  CORP3 Holding Limited Company 13
th

 June 2019 

 

31. CORP4 Telecommunications 3
rd

 July 2019 

 

32. CORP5 Insurance 18
th

 June 2019 

 

33. CORP6 Telecommunications 3
rd

 July 2019 

 

34. CORP7 Agricultural 17
th

 June 2019 

 

35. CORP8 Banking 29
th

 July 2019 

 

36. CORP9 Agricultural 31
st

 July 2019 

 

37. CORP19 Insurance 6
th

 August 2019 
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Appendix 5: Questionnaire for Regulatory and Law Enforcement Institutions  

 

 

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS 

 

 

THESIS TOPIC:  

 

THE IMPLICATIONS OF CORPORATE LIABILITY ON CORRUPTION PREVENTION: A CASE 

STUDY OF MALAWI  
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Purpose 

 

The information collected through this questionnaire will be for the sole purpose of an academic 

paper – a thesis to be submitted in partial fulfilment of the requirements of the Masters’ Degree 

program in International Anti-Corruption Compliance and Collective Action offered at the 

International Anti-Corruption Academy in Austria.  

This questionnaire has been developed to establish if having specific legal provisions addressing 

corporate liability for corruption would add value to how Malawi currently applies such liability. 

This comes from the background that Malawi’s Corrupt Practices Act (CPA), appears not to have 

legal provisions recognising corporate liability for corruption, but instead, Malawi applies civil 

liability using common law principles
14

. However, for other crimes such as money laundering, 

Malawi has specific legal provisions recognising corporate liability  

The questionnaire, therefore, aims at collecting information to establish if the current system 

of holding corporations liable has a positive or negative impact on corruption and what if 

anything can be learnt from the application of corporate liability in other laws.  

Please note that participation in this research is voluntary and that you are at liberty to decline 

participation or not to respond to any question if may conflict with your work. The information 

collected will be treated as confidential, and should I wish to quote your responses, your identity 

or that of your institution will be protected.   

Submission of your responses or if you have any queries can be made through the following 

email address abitiyusuf@gmail.com or aagbermodji@fia.gov.mw. 

Structure of the Questionnaire 

The questionnaire has been divided into two sections covering the following issues:   

A. Influencing mandate for applying corporate liability 

B. Perspectives and experiences regarding corporate liability for corruption 

 

Overview/ Summary 

 
14

United Nations Organization for Drugs and Crime, 2017. Country Review Report of Malawi: 

Review by Kuwait and Djibouti, of the implementation by Malawi of articles 15-42 of Chapter 

III. Criminalization and law enforcement” and article 44-50 of Chapter IV. “International 

cooperation of the United Nations Convention Against Corruption for review cycle 2010-2015. 

[pdf] Vienna: United National organization for Drugs and Crime. Available at: 

<https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09

_Malawi_Final_Country_Report.pdf>  p.41 [Accessed 11 August 2018] 

mailto:abitiyusuf@gmail.com
mailto:aagbermodji@fia.gov.mw
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09_Malawi_Final_Country_Report.pdf
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09_Malawi_Final_Country_Report.pdf
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Name of Interviewee: ___________________________________Date: _______________________ 

 

Position/ Designation: _______________________________ 

 

Questionnaire 

 

No. Question Response 

 Influencing mandate for applying corporate liability  

A1 

Name of 

institution/Department/agency you 

represent. 

 

A2 

Does your institution have legal or 

other mandates to hold corporations 

liable for wrongdoing? Please 

explain your mandate citing legal 

provisions.  

 

A3 

What type of liability can your 

institution apply? 

a. Administrative; 

b. Civil;  

c. Criminal; or 

d. A combination of forms of 

liability.  

 

A4 

To what nature of offences will the 

liabilities cited above apply? Please 

give examples and cite applicable 

law indicating the applicable 

penalties. 

 

A5 

Please provide two (2) or more case 

examples of when your institution 

has exercised this mandate.  

 

A7 

What challenges if any, do you face 

in exercising your mandate as 

described above. 

 

B Perspectives and experiences regarding corporate liability for corruption  



 

ix 
 

No. Question Response 

B1 

Based on your 

experience/knowledge, do you think 

legislation addressing corporate 

liability for corruption would have an 

impact on corruption prevention in 

Malawi? Provide your reasoning 

 

B2 

If legislation addressing corporate 

liability for corruption was 

implemented, what form of liability 

would be best, criminal, civil or 

administrative? Explain your 

answer.  

 

B3 

Apart from having legal provisions, 

what other influencing factors do 

you think have to be in place to 

make corporate liability for 

corruption a reality.  

 

B4 
What is your overall perspective on 

corporate liability in Malawi? 
 



 

x 
 

 

Appendix 6: Questionnaire for Corporations 

 

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS 

 

 

THESIS TOPIC:  

 

THE IMPLICATIONS OF CORPORATE LIABILITY ON CORRUPTION PREVENTION: A CASE 

STUDY OF MALAWI  
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Purpose 

 

The information collected through this questionnaire will for the sole purpose of an academic 

paper – a thesis to be submitted in partial fulfilment of the requirements of the Masters’ Degree 

program in International Anti-Corruption Compliance and Collective Action offered at the 

International Anti-Corruption Academy in Austria.  

This questionnaire has been developed to establish if having specific legal provisions addressing 

corporate liability for corruption would add value to how Malawi currently applies such liability. 

This comes from the background that Malawi’s Corrupt Practices Act (CPA), appears not to have 

legal provisions recognising corporate liability for corruption, but instead, Malawi applies civil 

liability using common law principles
15

. However, for other crimes such as money laundering, 

Malawi has specific legal provisions recognising corporate liability  

The questionnaire, therefore, aims at collecting information to establish if the current system 

of holding corporations liable has a positive or negative impact on corruption and what if 

anything can be learnt from the application of corporate liability in other laws.  

Please note that participation in this research is voluntary and that you are at liberty to decline 

participation or not to respond to any question if may conflict with your work. The information 

collected will be treated as confidential, and should I wish to quote your responses, your identity 

or that of your institution will be protected.   

Submission of your responses or if you have any queries can be made through the following 

email address abitiyusuf@gmail.com or aagbermodji@fia.gov.mw. 

Structure of the Questionnaire 

The questionnaire has been divided into two sections covering the following issues:   

A. Information about the corporation’s liability record   

B. Perspectives and experiences regarding corporate liability for corruption 

 

 

 

Overview/ Summary 

 
15United Nations Organization for Drugs and Crime, 2017. Country Review Report of Malawi: 

Review by Kuwait and Djibouti, of the implementation by Malawi of articles 15-42 of Chapter 

III. Criminalization and law enforcement” and article 44-50 of Chapter IV. “International 

cooperation of the United Nations Convention Against Corruption for review cycle 2010-2015. 

[pdf] Vienna: United National organization for Drugs and Crime. Available at: 

<https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09

_Malawi_Final_Country_Report.pdf>  p.41 [Accessed 11 August 2018] 

mailto:abitiyusuf@gmail.com
mailto:aagbermodji@fia.gov.mw
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09_Malawi_Final_Country_Report.pdf
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09_Malawi_Final_Country_Report.pdf
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Name of Interviewee: ___________________________________Date: _______________________ 

 

Position/ Designation: _______________________________ 

 

 

Questionnaire 

 

No. Question Response 

 Information about the corporation’s liability record   

A1 

Name of the 

institution/organisation you 

represent.  

 

A2 

Has your institution been held liable 

for any offence under the laws of 

Malawi?  

 

A3 

Please provide two or more 

examples of when liability was 

applied, and if the applied liability 

was; 

e. Administrative; 

f. Civil;  

g. Criminal; or 

h. A combination of forms of 

liability. 

(If the information is confidential, do 

not outline the particulars of the 

offence indicate the nature of the 

offence what the penalty was and 

the year it happened.  e.g. Tax 

violation-administrative penalty)   

 

A4 

How did the charges brought 

against your institution affect; 

a. Employees 

b. Shareholders 
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No. Question Response 

c. Board members 

d. Business operations 

e. Profitability and; 

f. Public perception  

(For example, layoffs, loss of 

bonuses etc.) 

A6 

What challenges or benefits came 

about as a result of the charges 

instituted against your institution?  

(For example, did it cause your 

institution to be more compliant or 

create new procedures to avoid 

penalisation etc.)  

 

B Perspectives and experiences regarding corporate liability for corruption  

B1 

Based on your experience/ 

knowledge, do you think legislation 

addressing corporate liability for 

corruption would have an impact on 

corruption prevention in Malawi? 

Please provide your reasoning.  

 

 

 

 

 

 

B2 

If legislation addressing corporate 

liability for corruption was 

implemented, what form of liability 

would be best, criminal, civil or 

administrative? Explain your 

answer.  

 

 

 

 

 

 

B3 

Apart from having legal provisions, 

what other influencing factors do 

you think have to be in place to 

make corporate liability for 

corruption a reality.  

 

 

 

 

 

 

B4 
What is your overall perspective on 

corporate liability in Malawi?  
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No. Question Response 
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Appendix 7: Questionnaire for Civil Society Organisations and Academicians 

 

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS 

 

 

THESIS TOPIC:  

 

THE IMPLICATIONS OF CORPORATE LIABILITY ON CORRUPTION PREVENTION: A CASE 

STUDY OF MALAWI  
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Purpose 

 

The information collected through this questionnaire will be for the sole purpose of an academic 

paper – a thesis to be submitted in partial fulfilment of the requirements of the Masters’ Degree 

program in International Anti-Corruption Compliance and Collective Action offered at the 

International Anti-Corruption Academy in Austria.  

This questionnaire has been developed to establish if having specific legal provisions addressing 

corporate liability for corruption would add value to how Malawi currently applies such liability. 

This comes from the background that Malawi’s Corrupt Practices Act (CPA), appears not to have 

legal provisions recognising corporate liability for corruption, but instead, Malawi applies civil 

liability using common law principles
16

. However, for other crimes such as money laundering, 

Malawi has specific legal provisions recognising corporate liability  

The questionnaire, therefore, aims at collecting information to establish if the current system 

of holding corporations liable has a positive or negative impact on corruption and what if 

anything can be learnt from the application of corporate liability in other laws.  

Please note that participation in this research is voluntary and that you are at liberty to decline 

participation or not to respond to any question if may conflict with your work. The information 

collected will be treated as confidential, and should I wish to quote your responses, your identity 

or that of your institution will be protected.   

Submission of your responses or if you have any queries can be made through the following 

email address abitiyusuf@gmail.com or aagbermodji@fia.gov.mw. 

 

Structure of the Questionnaire 

The questionnaire is divided into two sections covering the following issues:   

A. Information about the corporation’s liability record   

B. Perspectives and experiences regarding corporate liability for corruption 

 

 

 

 

Overview/ Summary 

 
16

United Nations Organization for Drugs and Crime, 2017. Country Review Report of Malawi: 

Review by Kuwait and Djibouti, of the implementation by Malawi of articles 15-42 of Chapter 

III. Criminalization and law enforcement” and article 44-50 of Chapter IV. “International 

cooperation of the United Nations Convention Against Corruption for review cycle 2010-2015. 

[pdf] Vienna: United National organization for Drugs and Crime. Available at: 

<https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09

_Malawi_Final_Country_Report.pdf>  p.41 [Accessed 11 August 2018] 

mailto:abitiyusuf@gmail.com
mailto:aagbermodji@fia.gov.mw
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09_Malawi_Final_Country_Report.pdf
https://www.unodc.org/documents/treaties/UNCAC/CountryVisitFinalReports/2017_03_09_Malawi_Final_Country_Report.pdf
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Name of Interviewee: ___________________________________Date: _______________________ 

 

Position/ Designation: _______________________________ 

 

 

Questionnaire 

 

No. Question Response 

 Information about the corporation’s liability record   

A1 

Name of the 

institution/organisation you 

represent.  

 

A2 

Which of the following most 

represents your institutions or your 

personal interests; 

a. Criminal Justice and related 

issues  

b. Anti-corruption laws and 

related issues. 

c. Commercial law and related 

issues 

d. Corporate 

governance/corporate social 

responsibility and related 

issues 

e. Other (Please specify) 

 

B Perspectives and experiences regarding corporate liability for corruption  

B1 

Based on your experience/ 

knowledge, do you think legislation 

addressing corporate liability for 

corruption would have an impact on 

corruption prevention in Malawi? 

Please provide your reasoning.  

 

B2 

If legislation addressing corporate 

liability for corruption was 

implemented, what form of liability 

would be best, criminal, civil or 
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No. Question Response 

administrative? Explain your 

answer.  

B3 

Apart from having legal provisions, 

what other influencing factors do 

you think have to be in place to 

make corporate liability for 

corruption a reality.  

 

 

 

 

 

 

 

 

 

 

B4 

What role do the following have in 

ensuring that corporations are held 

liable for corruption  

a. Civil Society 

b. Law Enforcement Agencies 

and Regulatory Institutions 

c. Corporations  

d. Politicians 

e. International partners and 

donor organisations.   

 

 

 

 

 

 

 

B5 
What is your overall perspective on 

corporate liability in Malawi?  
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Appendix 8: Informed Interview Consent Form  

  

Informed Consent to Participate in the Research Conducted by Atuweni Juwayeyi-

Agbermodji  

 

Thank you for our willingness to participate in this research. Having read the research 

questionnaire, which, includes background information and purpose of the study, kindly complete 

and sign the consent form below. Please initial the boxes below to confirm that you agree with 

each statement: 

 

1. I confirm that I have volunteered to participate in this study whose purpose is to 

establish the impact of corporate liability for corruption on corruption prevention 

being conducted by Atuweni Juwayeyi-Agbermodji (Mrs) who is master’s degree 

student at the International Anti-Corruption Academy.  

 

 

2. I understand that my participation is voluntary and that I will not receive payment, 

and I am at liberty to withdraw my participation at any time without providing a 

reason. Alternatively, I can decline to respond to any question which I am not 

comfortable to answer. In either instance, there will be no negative consequences 

as a result of my declining.    

 

 

3. I understand that my responses will be kept strictly confidential and that my name 

will remain anonymous and will not be identified or identifiable in the report or 

reports that result from the research.  

 

 

4. I agree to respond to the questionnaire provided or a to be interviewed by the 

research who will take notes as may be required.  I understand that responding 

to the questionnaire or having an interview will take at least one hour of my time.  

 

5. I agree to respond to follow up questions that the researcher may have through 

telephone or email subject to paragraph 2 above.  

 

6. I agree that my anonymised data will be retained for future research, such as 

publications related to this study after the completion of the study. 

 

 

   

  

________________________ __________________         __________________________ 

Participant Date                                     Signature 

 

_______________________ __________________        __________________________ 

Researcher  Date                                     Signature 
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