NNNNNNNNNNNNN
NNNNNNNNNNNNNNN
AAAAAAA

MASTER IN ANTI-CORRUPTION STUDIES PROGRAMME

Recovery Of Stolen Assets
Amassed From Corruption Crimes
Egypt — Nigeria Case studies

Abdelmagid Elfeky

2022




Supervisor: Dr. John Hatchard

This publication is an adaptation of the master’s thesis submitted to fulfil the
requirements for the Master in Anti-Corruption Studies degree at the
International Anti-Corruption Academy



| pledge on my honour that | have not plagiarized, used unauthorized
materials, given and/or received illegitimate help on this assignment, and hold
myself accountable to the academic standards binding upon students of the

MACS programme.

Signature: _abdelmagid elfeky Date:25/9/2022




Table of Contents

AN o 1] = Ut PP 4
N o4 10111V =T o 5 1= o | 5
TS Ao o LU =R 6
List Of ADDreviations. . .cc.. e e e e 7
Chapter - INTrodUCTION ....ee et r e e e e e e e e e ean 9
1.T- ReSEAICN QUESTIONS cuuiieiiiii ittt e et e et e e e e e e e e e e e e e e e eaneeanas 10
1.2- Conceptual framework ........cuu i 11
1.3- Theoretical frameWOrK ......c.uiiiueiiiiiie e 11
L I T = L0 < T 12

1.4.1: collective actions inside the state are the main reason behind the failure in
restoring stolen assets, not the inefficiency of international efforts; ................... 12

1.4.2: the countries that managed to restore the stolen assets that were
transferred abroad have efficient internal authorities that hinder the transfer from
the beginning, and have advanced tools within and outside the country;............ 14

1.4.3: the lack of political will of the recipient countries and the "safe haven" to
transfer back the stolen assets due to the benefits of the excessive amounts
entering their bank accounts. The non-binding nature of international mechanisms

is the main reason behind refusing to return the money:........ccoovvviieiiieiniennenn. 15
LI T 1Y 1= o Yo o] o Yo 1 P 15
Chapter Il: procedural regulations of asset recovery as precautionary measures .... 18

2.1 Stolen asset recovery in Nigeria:....ouieuiieeuiieeee e e e eaas 18

2.2 Stolen asset recovery in EQYPL: cuu i 20

2.3 Procedural regulations of asset reCOVErY: .....oiiiiiiiiiiiiiiiieeiie e 21

2.3.1 Mandatory diSClOSUIE: ...uuii it e e e e e a e e 22

2.3.2 Tracking the asSelS: ...t e e e e e e 24

2.3.3 Freezing of bank aCCOUNES: ...iveuuiiiiiiieiie e e e e e eenas 25

2.3.4 Confiscation/ FOrfeItUIe .....iunieieii e e 26

2.4 Challenges and general barriers: ... 28

2.4.1 POlITICAl Wil ..ot eenas 28

2.4.2 Lack of trust between agenCiesS.....ciuuuieiuiiii et 31

2.4.3 Lack of adherence to and enforcement of AML/CFT measures ........coceveuenns 33

2.4.4 Lack of effective coordination between requesting and requested countries:

.......................................................................................................................... 35

2.4.5 Lack of technical Capacities: ..cuuviiuieiieiii i 36

1



B =128 15 Ve [T 3 37

Chapter lll: The efficiency of local internal control and international efforts........... 39
3.1 The efficiency of local internal control:.......ccooiiiriiii e 39
3.1.1 Legal framework for the recovery of proceedings against corruption and the
available internal tools in Nigeria .......oooeuiiiiii e e 39
3.1.2 Legal framework for the recovery of the proceeding against corruption and
the available internal tools iN EGYPt: .. 42
SUDSTANTIVE TAWS ... et e e e e e e e e e enaa s 42
ProCedural |aWS: ... e ena e enas 43
3.2 The role of the international community:.......cccoiiiiiiiiiiii e 46
3.2.1The United Nations Convention against Corruption UNCAC: .........ccccevevnnnen. 47
3.2.2 The initiative of the World Bank and the UNODC (STAR): ...cveiiiieieiinreenienen, 48
3.2.3 The Arab Forum for Asset Recovery AFAR:.......ccocviiiiiiiiiiiiiceieee e, 49
3.2.4 G8 Deauville Partnership: oo e 50
3.2.5 The African Union Convention against Corruption ........cccceeeeeuvieeunneeennneennn. 51
3.3 The importance of international cooperation: .........cccceveiiiiiiiiiieiei e, 51
3.3.1 How the international efforts assisted Egypt in stolen assets recovery....... 52
3.3.2 How the international efforts assisted Nigeria in stolen assets recovery:.... 52
3.4 Conditions for recovering stolen asSets: .....ccvviiuiiiiiiiiiiiriii e 53
3.4.1 Formal requirement for the recovery of the stolen funds ..........c..cceuvennnnen. 53
3.4.1.1 Membership in the agreement........cccocuiiiiiiiiiiiii e 54
3.4.1.2 WIItEEN FRQUEST . oeniniiii ettt e e e e e e e e e e e e e e e e e e eens 54
3.4.1.3 The language oOf the reqUEST........ciiuiiiii i 55
3.4.1.4 The central authorities concerned with accepting the request................. 55
3.4.2 The objective conditions for recovering the transferred funds ................... 56
3.4.2.1 Adherence to the objective scope of acts of corruption ..........c..cceuveeenneen. 56
I S 10T K=o | et f (o ) o 57
3.4.2.3 Issuance of a final judgment of confiscation........cccccoevuiiiiiiiiiiiiiniciiinee, 58
3.4.2.4 The condition of dual criminality .......ccccceiiiiiiiiii e, 58
3.5 KeY fINAINgS: et 59

Chapter IV Legal barriers that delay assiStance. ......ccceeuveiiiiiiiiiiiieiieee e, 61
4.1 Difference in legal traditions. ......cc.iiiuiiiiiiii e 61
4.1.1 Inability/unwillingness to provide MLA. ........cooiiiiiiii e 64
4.1.1.2 Challenges for the MLA: ... e e e 65



4.1.3 Lack of trust between COUNTII@S .. ... iieeiiiei e e e 71
A -3V 1 o |1 Yo 13N 72
Chapter V Safe havens and offshore financial centers economic interest................ 74
5.1 The most prominent Offshore financial centers (OFCs) & Safe havens tax
AV EINS et aan 74
5.2 Offshore financial centers (OFCs), Tax and Safe havens interest: .........c........ 75
5.2.1 The British Virgin Island BVI: .....c.oeuiiiii e 77
5.2.2 The Cayman ISIands ......cceuiiuiiiiiiei e e e e e e e 78
e B = =Y 41T - 79
5.2.4 Netherland ......oeu i e 80
5.2.5 SWILZErland .. ... 81
5.2.6 LUXEMDOUIG e ettt e 83
I A [0 o N Qo T PP 84
A < T 1= Y1 PPN 85
5.3 The Nigerian assets and corporates in Offshore financial centers (OFCs) & Safe
NAVENS TAX NAVENS ...t e et e e e e e e aeeans 86
5.4 the Egyptian assets and corporates in Offshore financial centers (OFCs) & Safe
NAVENS TAX NAVENS ... et e et e e e e a et e e e e e aeeans 88
I T NV 10T T T 88
@0 Y o Lol [¥ 13 o o 1Pt 90
2T el oY 413 Y=Y Vo F= 1 [o o 13 S 92
Recommendations tO EQYPT: ..uuuiiuiiiiiiei ettt eee e e e e e e e e ea e eeas 92
Recommendations tO NIQeIia......icuuieuuiiiuiiiiiiii et e e e e e ea e eeas 92
General reCoMmMENAatioNS ... e iiie ettt e e e e 92
BibliOgrap Ry ..o e 94



Abstract

The present study is examining the challenges and obstacles of stolen assets
recovery in both Egypt and Nigeria, with an attempt to shed light on the importance
of the role of international mechanisms, especially Stolen asset recovery is a complex
phenomenon and is predominantly international since it requires the participation of

dysfunctional countries that only have interests and benefits in common.

It examined the internal legal structure in each country, in an attempt to examine
their efficiency, while exploring to what extent the legal barriers can either facilitate

the stolen assets recovery process.

Also, it shed the light on the importance of the political will of the recipient’s tax

havens, and their impact on the process as well.
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Chapter I- Introduction
Recovering stolen funds and assets is one of the issues to which the United
Nations Convention against Corruption (UNCAC) has attached great importance,
especially since developing countries are exposed to an estimated annual loss of
US$20-40 billion each year, through corruption acts that varied among misuse of
funds, bribery, and dishonesty, besides other corrupt practices (UNODC, United

Nations office on Drugs and Crime, 2022).

Since much of the takings and earnings of this corruption find a 'safe haven' in the
world financial centers, some of them were recovered by the victim state, while others
were not (Jean-Pierre Brun, Larissa Gray, Clive Scott, Kevin Stephenson, 2011). Thus,
the United Nations Office on Drugs and Crime (UNODC) facilitates the review
mechanism, and devotes a separate chapter to Asset Recovery, with the UNCAC Article
51 stating, “the return of assets is a fundamental principle of this Convention, and
States Parties shall afford one another the widest measure of cooperation and

assistance in this regard” (UNCACCoalition, 2022).

Based upon those efforts, many developing countries managed to recover stolen
assets, and their successful cases demonstrated the extent of international efforts
and cooperation in facilitating asset recovery. However, it was not an easy task and
proved to be highly complex with several challenges, particularly within the
governance structure of the developing countries, the political will, in addition to the
complicity, and, the difficulty of the legal process pertaining to recovering stolen

assets (SCHER, 2005).

The recovery attempts within African countries are complicated, due to the prevailing
political corruption, and the concentration of influence and power among those who

are involved in the corruption acts and the stealing of assets (SCHER, 2005).



Among those developing African countries, Egypt and Nigeria struggled through the
process of stolen asset recovery and followed two different paths. Although Nigeria
succeeded to restore some of the assets amassed from corruption acts, Egypt failed,
yet exerted many efforts and managed to restore some of the assets following judicial

reconciliation (OCCRP and Siiddeutsche Zeitung, 2022).

The Nigerian government succeeded in an agreement with Switzerland and the World
Bank to return 321 million dollars of looted funds from former Nigerian President Sani
Abacha 18 years after his death. The agreement coincided with the Swiss authorities’
announcement of the closure of judicial cooperation with Egypt regarding assets, and
money looted and transferred with the knowledge of the symbols of the former

regime. So, why did Nigeria succeed in recovering its money and Egypt failed?

1.1- Research questions

The research aims to address the following questions:

e What lessons can be learned from the experience of Nigeria and Egypt?

e What improvements might be made to the international mechanisms of asset
recovery?

e To what extent is the political will important in asset recovery?

e What are the obstacles, challenges, and difficulties that constrain countries

from restoring their stolen assets despite the UNCAC initiatives?

The researcher suggests the following hypotheses to tackle the aforementioned

research questions:
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e HI1: The lack of collaborative efforts within the agencies is the main reason
behind the failure in restoring the stolen assets, not the inefficiency of
international efforts;

e H2: Efficient and effective internal controls, and the use of internal and external
advanced tools lead to better recovery of stolen assets;

e H3: The lack of political and economic will of the requested and recipient
countries, and the "safe haven," to transfer back the stolen assets is due to the

benefits of the excessive amounts entering their bank accounts.

1.2- Conceptual framework
2.1: The conceptual framework of this research suggests that a country’s
collaborative efforts need to be analyzed, intending to measure the lack of political
will, efficient and effective internal control, tone at the top, efficient enforcement
agencies, strong judiciary, international pressure, public support, in addition to their
impact on stolen asset recovery. According to the UN Convention against Corruption
(UNCAC chapter V), asset recovery is the process through which the proceeds of
corruption that are transferred abroad are recovered and returned to the country of
origin from which they were taken, or to their rightful owners (UNCACCoalition,
2022).

Political will, as described by Mintzberg, refers to an actor’s readiness to expend and

exert energy in pursuit of political goals, and to engage in political behavior,

employees must leverage organizational power (Mintzberg, 1983).

1.3- Theoretical framework

The collective action theory, as formulated by Holahan and Lubell in social science,
theorizes rational social actors who assess on a regular basis the actions of others for
the purpose of informing their own decisions to cooperate. Collective action dilemmas

11



occur when the joint decisions of two or more individuals result in socially undesirable
outcomes (Holahan Robert, and Mark Lubell, 2016).

Collective actions emerge from interdependence so that the payoffs to one individual
depend on the decisions of others (Holahan Robert, and Mark Lubell, 2016). In this
paper, collective action theory will be used to shed the light on the different actors
involved in restoring the stolen assets, and to validate that both collaboration efforts
within the country, well as effective interstate cooperation within the international

legal framework are required to restore stolen assets.

Figure 1:factors affect the collective actions of assets recovery:
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1.4- Literature review
Several bodies of literature tackle the obstacles and challenges in restoring stolen
assets, while others shed light on the developments in that field, stressing the role of

international mechanisms. They can be classified as follows:

1.4.1: collective actions inside the state are the main reason behind the failure in
restoring stolen assets, not the inefficiency of international efforts;

The first hypothesis in connection to the research question is that international efforts
are not sufficient to achieve effective results in asset recovery, linked to collective

actions because of the lack of political will inside the state, and the lack of strong
12



institutional mechanisms to ensure state compliance and accountability are obstacles

to restoring the stolen assets (Fofack, 2009).

Studies have shown that stolen assets are extremely difficult to recover, once
transferred abroad, especially in the case of developing countries as they face serious
difficulties and obstacles due to the lack of non-conviction-based (NCB) asset
confiscation laws, the limited legal, investigative, and judicial capacity, and the
inadequate financial resources (Theodore Greenberg, Linda Samuel, Wingate Grant,

Larissa Gray, 2009).

International conventions and agreements require international cooperation in that
concern to restore stolen assets, especially since the data show that only around $5
billion in stolen assets have been restored over the last 15 years. This huge gap
reveals that significant barriers continue to delay and prevent asset recovery despite
the commitments taken by governments, the private sector, and civil society (Kevin

Stephenson , Larissa Gray, Ric Power, 2011).

However, despite the role of the international development community and the
attention it gave to the issue, the scale of stolen assets and financial outflows has
continued to increase. The performance and the achievements of the global initiative,
such as the StAR initiative, were disappointing, since they neither had a significant
role in curbing the outflows of stolen assets nor managed to recover the stolen assets

(Fofack, 2009).

Despite the commitment of several countries to international efforts to fight
corruption, some countries manage to achieve progress in restoring the en assets
with concrete and consolidated institutional and legal frameworks, while others do
not. There is still a huge gap between the achieved results, and the number of stolen

assets from developing countries, which are estimated with billions ( Larissa Gray,
13



Kjetil Hansen, Pranvera Recica-Kirkbride, and Linnea Mills, 2014), which highlights the
importance of adopting and implementing inclusive strategic policies to recover
stolen assets, with the adequate and sufficient funds to support the asset recovery
process ( Larissa Gray, Kjetil Hansen, Pranvera Recica-Kirkbride, and Linnea Mills,

2014).

1.4.2: the countries that managed to restore the stolen assets that were

transferred abroad have efficient internal authorities that hinder the transfer
from the beginning, and have advanced tools within and outside the country;

The legal aspect is the major obstacle to returning stolen assets, especially the
discrepancy between national laws and international agreements (Fofack, 2009).
However, several studies have argued that the country’s law enforcement agencies
and corporate governance bodies should play an active role in the process of detecting
and recovering stolen assets, since corruption is deeply connected and interlinked
with the way a government deals and runs its affairs. Reforming the state is linked

with fighting and curbing corruption (Tanzi, 1998).

Restoring stolen assets must come from the internal state capacity, political will, and
funding controls. If the will exists, states should be supported through capacity
building with technical and legal support during the campaigns and funding, as it will
be difficult for external actors to initiate an asset recovery campaign. Simply, the state
that has the will to restore its stolen assets could approach and ask for guidance,
international support, and case management for enabling more efficient and cost-
effective outcomes. Accumulative and collective support and knowledge through
asset recovery campaigns in states would be valuable to the continent as a whole

(Scher, 2005).
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1.4.3: the lack of political will of the recipient countries and the "safe haven" to
transfer back the stolen assets due to the benefits of the excessive amounts
entering their bank accounts. The non-binding nature of international
mechanisms is the main reason behind refusing to return the money:

Authorities and jurisdictions in which stolen assets are hidden or transferred are often
developed countries that may not be able to respond to requests for legal assistance
because necessary laws in those countries are not in place, including the legal
mechanisms necessary for the successful recovery of stolen assets (Greenberg, T.S.,

Samuel, L., Grant, W., and Gray, L., 2009).

Scholars stressed the importance of the statistics on law enforcement activities,
because of their role in showing that countries are fulfilling their high-level
commitments in that concern ( Larissa Gray, Kjetil Hansen, Pranvera Recica-Kirkbride,

and Linnea Mills, 2014).

They argued that the coordination among all stakeholders, in both the requesting and
requested authorities, is essential for the success of recovering stolen assets ( Larissa

Gray, Kjetil Hansen, Pranvera Recica-Kirkbride, and Linnea Mills, 2014).

Nonetheless, this research is an attempt to study the case of restoring stolen assets
from a different angle, to shed light on the reasons behind the failure in restoring
stolen assets from corruption crimes, with a multidisciplinary perspective to explore
the role of the collective actors in the process, and assess both angels -the transferred

and recipient countries.

1.5- Methodology
The study analyzes the Egyptian and Nigerian efforts in recovering stolen assets, as

examples of two different countries in the same continent, both ratified the UN anti-

15



corruption convention, while one managed successfully to restore its stolen assets,
and the other failed.
Data are collected through the media and archives to explore the number of incidents
related to transferring assets abroad, resulting from corruption acts, and to assess
the government’s response to the case through measuring and comparing the
government's discourses and its action towards the case, in addition to assessing the
role of internal authorities to explore the extent of their role in restoring stolen assets.
While measuring the lack of the economic will of the recipient countries, the research
assesses the optimum economic benefits annually achieved from stolen assets by the
"safe haven" and the countries to which stolen assets are transferred, by assessing
the balance of payment in the selected country, in order to compare the inflows and
outflows of the banking sector depending on the international financial statistics
published by the IMF, which are used as an indicator to reflect the loan-to-deposit
ratio of the banking sector.
This will reflect the targeted indicator that needs to be analyzed, especially when the
deposits increase and the amount of loans increases accordingly. Moreover, a deep
analysis of documents and the necessary review of existing policies are conducted
during the course of this research.
The research strategy is mostly qualitative with some elements of quantitative as well.
The conceptual framework of this research suggests that the experience of successful
and failed cases needs to be analyzed. Therefore, data are collected through the
media and archives involved in the collective action.
In developing the research design, the following choices have been made:

1. Deductive, since the study began with collaboration efforts, then three

hypotheses were developed. After that, the research was designed, and the

data analysis was performed.
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2. Explanatory, mainly because most of the questions in this research are "why"
and "how." Additional research is to be conducted to answer questions of

“what” and “how much.

17



Chapter II: procedural regulations of asset recovery as precautionary measures

This chapter tests the H1: in the countries selected as case studies, the lack of
collaborative efforts within and among agencies, not the inefficiency of international
efforts, is the main reason behind the failure to restore stolen assets.

Shedding light on the legal framework and procedural regulations of asset recovery

in both countries, focusing on the main challenges for implementation.

2.1 Stolen asset recovery in Nigeria:

Nigeria loses around $17bn annually through money laundering, tax evasion,
embezzlement, looting, and other crimes in the form of illicit financial flows. (CISLAC-
TI, 2019)

The Nigerian experience is one of the most successful experiences in the field of
recovering stolen assets outside the country. Despite witnessing several rounds of
failure, and after more than seven years of negotiations, beginning in 1998 with a
wide security investigation by the Nigerian authorities in collaboration with
Switzerland, Nigeria was able to recover its assets stolen by the former Nigerian
President Sani Abacha, recovering more than half a billion dollars between 2005 and
2006, and $1.9 billion in 2013. (UNODC- World Bank, 2007)

The details of the case of money escape from Nigeria emerged in the wake of
Olusegun Obasanjo winning the presidential elections in 1999 when the Nigerian
government confirmed that the family of the former President “Abacha” stole $ 4
billion during his rule. Nigeria accused Abacha of using his family members, close
associates, and business partners to seize that money, by awarding contracts to
prominent companies, receiving big bribes, and directly seizing money from the
Nigerian public treasury. Upon his death, Switzerland located his bank accounts in 19

banks. (Enweremadu, 2012)
18



Abacha was described as one of the most famous kleptocrats, who used his political
power to steal his country's resources and embezzle billions from the people of
Nigeria, at a time when millions lived in poverty. (Justice, 2014)

Abacha, with his associates, and others embezzled and extorted billions from the
Nigerian government allegedly extorted from a French company and its Nigerian
partner in connection to payments on government contracts of more than $11 million.
Funds involved in each of these schemes, then, laundered their stolen assets by using
U.S. financial institutions. (Justice, 2014)

Nigeria’s score in the CPl was 24 out of 100, and its rank was 154 out of 180, during
the years 2012-2021, reflecting the level of corruption in the country’s governance
structure, which facilitated corruption acts, and the transfer of stolen assets abroad.
(international, transparency international, 2022)

The Nigerian authorities showed serious commitment to dealing with the case and
requested official assistance from Switzerland. Two criminal investigations were
conducted: one regarding the funds in Nigeria, and the other in Switzerland, with
close cooperation between the two parties. The investigations ended with success in
proving the illegality of the funds, thus returning them to Nigeria. (Non, 2016)

The Obasanjo-led civilian government strengthened existing anti-corruption laws and
established two main anti-corruption institutions: The Economic and Financial Crimes
Commission (EFCC), and the Independent Corrupt Practices Commission (ICPC).
They were mandated to tackle the phenomenon of corruption in both private and
public life. (Olayemi Jacob Ogunniyi & James Onochie Akpu& Abodunrin Olukayode
Amosun, 2016)

Moreover, the EFCC, mandated to combat financial and economic crimes, was

empowered to prevent, investigate, prosecute and penalize economic and financial
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crimes. It is charged with the responsibility of enforcing the provisions of other laws

and regulations relating to the mentioned crimes. (COMMISSION, 2021)

2.2 Stolen asset recovery in Egypt:

For Egypt, by the end of 2011, the internationally transferred stolen assets could be
estimated at 26 billion dollars or about 180 billion Egyptian pounds. During the
course of the former regime, the estimated amount of assets and money that had
been internationally transferred, due to corruption and trade mispricing, was
estimated at more than US$132 billion. (Al-Najjar, 2021)

Egypt's score in the CPl was 33 out of 100, and its rank was 117 out of 180, during
the years 2012-2021, reflecting the level of corruption in Egypt’s governance
structure, which facilitated corruption acts, and the transfer of stolen assets abroad.
(international, transparency international, 2022)

Consequently, corruption in Egypt under the former regime can be defined as a case
of abuse of political influence derived from legislation, the integrity of which is
questionable being issued by an unelected legislative authority. (Al-Najjar, 2021)

It can be said that the old regime’s corruption and the ruling elite's corruption acts
were basically based and heavily relied on state agencies and laws. (El-Fekki, 201 8)
Several efforts were exerted to restore stolen assets. Egypt issued many laws and
regulations to curb financial corruption, money laundering, and the international
transfer of stolen assets, especially since they were tightly connected to politically
exposed persons (PEPs). The national legislation in Egypt was diversified among
subjective and procedural laws. (Al-Najjar, 2021)

For that purpose, several committees were formed to track and restore stolen assets
from abroad, but with no positive results:

- A committee was formed in 2011 by the Supreme Council of the Armed Forces,

20



- and later another one was formed under the rule of the former Islamist
President Mohamed Morsi,
- another committee was formed in 2014 by the former Prime Minister Ibrahim
Mehleb.
- And then the current President, Abdel Fattah Al-Sisi, formed a new committee
in 2015, headed by the Egyptian Prosecutor-General. (El-Fekki, 2018)
Despite all these committees and their attempts, Egypt struggled without managing
to recover its stolen assets abroad. Rather, the Egyptian economy bears the expenses
of meeting allowances, travel, transportation, translation of documents, and
requesting consultations, with a total cost ranging between 100 and 300 million
pounds from the inception of these efforts, until the committees succeeded to reach
a judicial conciliation. (Al-Najjar, 2021)
These committees followed the legal channels, and faced several challenges and
struggles, trying to reach reconciliations. In 2016, a judicial source announced that
the Egyptian government had officially concluded a reconciliation deal with Salem
concerning stolen asset recovery. Salem was one of the major corrupt figures during
the ex-regime and was involved deeply in several scandals and accusations of grand
corruption, including charges of defrauding the U.S. government in the 1980s.
(OCCRP and Siiddeutsche Zeitung, 2022)
His corrupt acts and the immunity he used to have during the ex-regime through
nepotism and cronyism were one of the catalysts that drove many of the people to
revolt against corruption during the January 25" uprising in 2011. (OCCRP and

Suddeutsche Zeitung, 2022)

2.3 Procedural regulations of asset recovery:
Subjective laws are those related to fighting corruption, while procedural laws and

regulations are the base of the stolen asset recovery, which include the means of
21



tracking and following back stolen assets, and later their confiscation and freezing.
Their importance comes from their attempt to identify international legal and judicial
cooperation. (Al-Najjar, 2021)

The procedure is one of the key components of asset recovery. Thus, the quality of
the existing procedures is an indicator of the success or failure of asset recovery, by
which good procedural regulations are fundamental to a successful confiscation
regime, whereas bad procedures can frustrate the process, and lead to a total failure
of asset recovery. Its importance comes from its attempt to identify the international
legal and judicial cooperation (MBAGWA, 2014)

Procedural regulations include mandatory disclosure, means of tracking assets,

freezing of bank accounts, and confiscations.

2.3.1 Mandatory disclosure:

In Nigeria, under Section 27 of the EFCC Act 2004, a person arrested by the EFCC (the
Commission) with an offense is obliged to make a full disclosure of all his properties
and assets. Any Refusal, failure to make a full disclosure, or a false declaration is
considered to be a crime indictable with five years' incarceration. On the other hand,
section 30 obliges EFCC to approach the court for a directive on the seizure and
forfeiture of possessions or assets of an individual found guilty of a crime under the
Act. (Economic and Financial Crimes Commission Act, 2004)

The constitutionality of the provision of Section 27 EFFC Act compels an arrested
person to complete the Declaration of Assets Form. (Economic and Financial Crimes
Commission Act, 2004)

After the Declaration of Assets Form has been satisfactorily filled by a person arrested,
the Commission shall immediately trace the assets and properties of the alleged
offender, and shall administratively attach the properties acquired as a result of the

said commission. The Commission shall, thereafter, apply to the Court for an interim
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order of attachment of the assets and properties of the arrested person. (Economic
and Financial Crimes Commission Act, 2004)

In Egypt, the Lawful Earning apparatus, under the supervision of the Ministry of
Justice, and according to the regulating Law No. 62 of 1975, item VII, is subject to all
those who fail to submit legal declarations, whether during their term in the field of
public work, or at the end of it, or via periodic declarations, every five years in January.
JAl-ahram(Yave «

Article 20 of the Law of Lawful Earning stipulates that failure to submit statements of
financial disclosure on the prescribed dates shall be punished by imprisonment, and
a fine of no less than twenty pounds, and not more than five hundred pounds, with
one of these two penalties. Whoever intentionally mentions incorrect data in those
declarations shall be punished by imprisonment, or a fine of no less than one hundred
pounds, and not more than one thousand pounds, or one of these two penalties.
(youm7, 2022)

A History of Scandals

The paradox here is that despite the
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existence of the Egyptian laws and
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regulations for mandatory disclosure since

1975, it is not applied to the private sector
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in Egypt, since the law has no authority over

them. It only applies to the employees in the

KRR RIRERENV N NIRRT g

—— e —o

public sector, marking one of the
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shortcomings of the Law, and allowing the
elite and the businessmen to increase their

fortune from corrupted acts, without being
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under scrutinization.

Figure 1Salem history of scandals
Note: the figure credited to Edin Pasovi¢/OCCRP,

cited from (OCCRP and Siiddeutsche Zeitung, 2022)
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Hussien Salem is a prime example, whose name was associated with major
accusations of grand corruption, including charges of defrauding the U.S. government
in the 1980s, with a history of scandals, as shown in figure 1. The Egyptian authorities
just commenced the investigation procedures after the 201 1uprising and launched
an investigation into his fortune after the resignation of the former President,
Mohamed Hosni Mubarak. (OCCRP and Siuddeutsche Zeitung, 2022)

On a later stage, the Egyptian judicial system condemned him for being involved in
ML crimes, and he was sentenced absently to prison for seven-year, and was obliged
to $4 billion as a fine. However, in 2016 he reached a conciliation with the Egyptian
authorities, and he paid the fine, and in exchange, all charges against him were

dropped. (OCCRP and Siiddeutsche Zeitung, 2022)

2.3.2 Tracking the assets:

Tracking assets requires a high degree of expertise, and qualified capacities, in
addition to the cooperation between the different intelligence and law enforcement
agencies to reach a positive end. Moreover, since tracing assets is highly time-
sensitive and crucial to asset recovery, some jurisdictions have developed tools to
allow rapid access to limited information before an MLA request is submitted. (Jean-
Pierre Brun, Larissa Gray, Clive Scott, Kevin Stephenson, 2011)

The EFCC in Nigeria has the power to trace money domiciled in banks, which
reasonable suspects have been made through the commission of crimes. Section 28
of the Act specifies that when a person is arrested for an offense under the Act, the
EFCC shall immediately trace and attach all assets and properties acquired by that
person as a result of the economic and financial crime. (Economic and Financial

Crimes Commission Act, 2004)
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On the other hand, Egypt established the Anti-Money Laundering and Terrorist
Financing Unit under the Anti-Money Laundering Law promulgated by Law No. 80 of
2002, serving as the Egyptian Financial Intelligence Unit. The law stipulates in Article
Three that an independent unit of a special nature shall be established in the Central
Bank of Egypt to combat money laundering and terrorist financing. (Unit, 2022)

The unit’s representatives have the required authority and assume the competence
stipulated in the law. A sufficient number of experts from members of the judiciary
and specialists in the relevant fields to the application of the provisions of this law
are attached to this unit. It is also provided with the necessary qualified and trained
workers. Adherence to the systems and rules in force in the government, the public
sector, and the public business sector. The unit has the power to trace stolen assets.

(Unit, 2022)

2.3.3 Freezing of bank accounts:

There are different channels to freeze the assets, and they vary among administrative
actions, provisional measures, or formal mutual legal assistance.

In Nigeria, Section 34 (1) of the EFCC Act, "the Chairman of the Commission or any
officer authorized by him may, if satisfied that the money in the account of a person
is made through the Commission of an offense under the EFCC Act, the Money
Laundering Act, the Criminal Code, the Penal Code, the Advance Fee Fraud, etc., apply
to the Court to issue or instruct a bank examiner, or such other appropriate regulatory
authority to issue an order addressed to the Manager of the bank or any person in
control of the financial institution to freeze the account." (Economic and Financial
Crimes Commission Act, 2004)

For freezing bank accounts, there must be a Court order according to the provision,

before a bank could be instructed to freeze an account. (Odusote, 2014)
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The Egyptian provisional law specific for freezing bank accounts, article 208(b) states
that “everyone against whom a judgment has been issued to prevent him from
disposing of or managing may file a grievance against him before the concerned
criminal court after three months from the date of the judgment. rejecting the appeal.
)Qasim(Y+ )4 «

It is also legal for a person against whom a judgment has been issued to prevent him
from disposing of or managing. Any interested party may file a grievance against the
procedures for its implementation. )Qasim(Y+4 «

During the consideration of the case, the court may, on its own accord, or upon the
request of the Public Prosecution, or the concerned parties, order the termination of
the prohibition from disposition or management, or the modification of its scope or
the procedures for its implementation. )Qasim(Y+4 «

In all cases, the prohibition from disposing of or managing shall be terminated by the
issuance of a decision vacating the reason to file a criminal case, or a final verdict of
acquittal, or by the completion of the implementation of the financial penalties and
compensations imposed on them. )Qasim(Y+ 14 ¢

Article -208 (c) states that “the court may when ruling to refund the amounts or the
value of the objects subject of the crimes referred to in Article 208 bis (a), or to
compensate the victim party, decide upon the request of the Public Prosecution or the
civil plaintiff, as the case may be. After hearing the statements of the parties, this
judgment shall be implemented onto the money of the accused's spouse and minor
children, if it is proven to result from the accused and obtained from the crime for

which the judgment is ruled. )Qasim(Y+ 4 «

2.3.4 Confiscation/ Forfeiture
In Nigeria, administrative tracing and attachment are condition precedent to obtaining

an interim forfeiture of attachment from the Court. After the assets are traced, and
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for Confiscation and forfeiture of the assets, the EFCC Act requires the commission
to apply and demand the court for an order for the person convicted under the Act.
(Odusote, 2014)

The Act states that ‘with the conviction of a person with an offense under this Act,
the authorized officer or the commission shall apply with a demand to the Court for
issuing an order of forfeiture and the confiscation of the convicted person's properties
and assets, which were obtained and acquired or was a result of the crime subject to
an interim order under this Act.” (Economic and Financial Crimes Commission Act,
2004)

GIABA reports have reflected that Nigeria still lacks a clear concrete policy for
forfeiting and confiscation, besides lacking the tools and the instruments of crime, or
property of equivalent value. The country does not reflect any positive action in
confiscation while reflecting the existence of shortcomings and deficiencies in asset-
sharing, and formal arrangements for asset sharing with foreign countries for
purposes of compensation. (GIABA, 2021)

The reports also reflect that the authorities in Nigeria have not effectively utilized the
physical cross-border declaration system to confiscate or seize falsely declared or
undeclared currency. (GIABA, 2021)

In Egypt, no integrated national law regulates the general rules for the disposal of
confiscated assets that are carried out based on a foreign judgment, except for what
is stated in the Money Laundering Law (Article 20, paragraph 2, and the Executive
Regulations Article 47), which stipulates the permissibility of concluding bilateral or
multilateral agreements. It regulates the disposal of the proceeds of the funds finally
sentenced to be confiscated, in the crimes of money laundering and terrorist financing

by Egyptian or foreign judicial authorities. (Elkader, 2017)
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According to the MENAFATF report, Egypt is considered to be partially compliant
concerning confiscation and temporary measures because the confiscation framework
is not extensively used in money laundering cases to determine the overall efficiency
of the system. (MENAFATF, 2021)

Additionally, procedures for the confiscation of the accounts of the corrupted
politically exposed persons (PEPs) of the former regime only took place two months
after the fall of the regime, which, according to some experts, has allowed them to

move their assets to avoid confiscation in the future. (El-Fekki, 2018)

2.4 Challenges and general barriers:

The difficulties and obstacles facing the efforts to recover the stolen assets varied,
including legislative obstacles, whether represented in the legislative deficiency or
conflicting legislation between the requesting and claiming countries, in addition to
administrative and technical obstacles represented in the lack of experience and
competence capable of tracking the stolen assets, as well as the inability to meet the
requirements for recovery due to its financial cost. (Jean-Pierre Brun, Larissa Gray,

Clive Scott, Kevin Stephenson, 2011)

2.4.1 Political will

The political will has an important role in restoring stolen assets, especially in
response to international or domestic pressure, when countries end up submitting
MLA requests without having the intention to seriously prosecute the officials
involved, and when no further steps are taken to ensure the freezing and subsequent
confiscation of illegal assets. (San, 2019)

On one hand, the availability of political will and expertise led to the recovery of funds
in Nigeria, where the process of recovering the funds began through a special police

investigation in 1998, and in September 1999, when the Nigerian government used
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the services of the Swiss law firm “Monfrini” to track and recover Nigerian funds
abroad. (The International Bank for Reconstruction and Development/The World Bank,
2007)

By December 1991, the Swiss authorities accepted the first request for mutual legal
assistance MLA, which allowed a general decision to freeze, but the Swiss government
had stipulated obtaining a final judgment of confiscation from the Nigerian courts,
which was difficult on the legal and political levels, at the time in Nigeria. (The
International Bank for Reconstruction and Development/The World Bank, 2007)

Until the Swiss law firm “Monfrini” obtained a historic ruling, and there was no need
anymore for a final judgment of confiscation because there was enough evidence to
prove the corruption of Abacha and his associates. It took about 7 years for Nigeria
to recover part of the money due to the many appeals submitted by the Abacha family
and his aides against the decision to freeze. In 2005 and 2006, more than half a
billion dollars were recovered. (The International Bank for Reconstruction and
Development/The World Bank, 2007)

On the other hand, several researchers and reports have shown that to some extent
the Egyptian authorities exhibited a commitment to advance the repatriation of the
stolen assets, through identification and freezing. However, they revealed that the
political will of accusing the PePs to prove their corruption acts leading to the stealing
of assets was very weak. (CIFAR, 2017)

After the 2011 revolution and until mid-2015, the transitional governments exerted
many efforts to come up with an asset recovery strategy by creating several “truth-
finding” committees, with the mandate of investigating the funds transferred abroad.
(CIFAR, 2017)

Although in a couple of cases, some of these committees succeeded and were able to

obtain the freezing of assets, none of these assets were confiscated and returned to
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Egypt. Furthermore, these committees were closely tied to the central government
and were never independent, which left them exposed to political disorder and
interferences. (CIFAR, 2017)

Egypt represented a lack of political will at the beginning, especially in light of the
succession of many governments and leaders, since the downfall of the regime of the
former President Mubarak. The country was ruled by the Supreme Council of the
Armed Forces, of which President Mubarak was a part. (CIFAR, 2017)

Later, when the former Minister of Defense and current President Abdel Fattah EI-Sisi
became President, the political will was resumed. (Diab, 2013)

This rapid alternation and political fluctuation in changing the authority responsible
for managing the money-recovery file coincided with the presence of more than one
committee at the same time, in addition to the popular committees and campaigns
working voluntarily on the same file. (Diab, 2013)

The resignation of the Minister for Legal Affairs and Parliamentary Councils at that
time in protest against the lack of political will to recover the transferred funds was
the best proof, particularly since the Judicial Committee at that time did not decide
on the conception he presented regarding the recovery of those transferred funds and
stolen assets. (Diab, 2013)

This decision came as an expression of a period of confusion, and the absence of a
unified state plan or approach to recover the money abroad, in addition to the absence
of political will in many European countries as they were not part of the political
change that took place in Egypt, since many of them had good and solid relations
with the former regime, which holds many of its symbols for European nationalities.
(Diab, 2013)

To make asset recovery more efficient, Egypt went in another direction, through the

amendment of the illicit gains law. The government allowed reconciliation with the
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corrupt figures of the former regime, using dropping corruption charges in exchange

for returning some of the assets stolen. (Diab, 2013)

2.4.2 Lack of trust between agencies

For restoring stolen assets, a multidisciplinary team or unit is required. In the case of
more than one committee, mutual trust and cooperation are essential to guarantee
the success of their mission. The team or the unit assembled is likely to comprise a
range of individuals, with different specialties, and must include criminological
accountants, experts in the field of financial analysis, financial investigators, law
enforcement officials, asset managers, and prosecutors. (JeanPierre Brun, Anastasia
Sotiropoulou, Larissa Gray, Clive Scott, and Kevin M. Stephenson, 2021)

The appointment and the use of the experience of experts from the private or public
sectors, or other agencies such as regulatory authorities will guarantee they represent
different backgrounds. (JeanPierre Brun, Anastasia Sotiropoulou, Larissa Gray, Clive
Scott, and Kevin M. Stephenson, 2021)

A relationship of trust between parties is important to ensure successful and proactive
international cooperation for all asset recovery stages, whether collecting and sharing
intelligence data, gathering evidence for use in an investigation or prosecution, or the
freezing, seizure, confiscation, and repatriation of the proceeds of corruption. Lack
of trust can cause delays or even refusal to assist in originating the jurisdictions
seeking to recover stolen assets. (Stephenson, Kevin M.; Gray, Larissa; Power, Ric;
Brun, Jean-Pierre; Dunker, Gabriele; Panjer, Melissa, 2011)

In cases involving urgent matters, or where the jurisdictions have very different legal,
political, or judicial systems, a lack of trust can be particularly problematic.
(Stephenson, Kevin M.; Gray, Larissa; Power, Ric; Brun, Jean-Pierre; Dunker, Gabriele;

Panjer, Melissa, 2011)



Lack of trust can also be a barrier to MLA when the process involves jurisdictions with
significantly different political, judicial, or legal systems. A requested country that
takes action to exercise what it considers to be due process requirements, domestic
legal frameworks of general application, or human rights guarantees may be seen by
the originating jurisdiction as unduly blocking cooperation. (Stephenson, Kevin M.;
Gray, Larissa; Power, Ric; Brun, Jean-Pierre; Dunker, Gabriele; Panjer, Melissa, 2011)
On the level of regulations, the Anti-Money Laundering Law in Egypt included several
articles, such as Article 4,7,9, which includes the existence of cooperation and
coordination between the concerned authorities and agencies, such as law
enforcement authorities, the Financial Intelligence Unit, regulatory authorities, and
the National Coordinating Committee that plays an important role in cooperation and
local coordination among all concerned authorities through its periodic meetings, in
which the committee is represented. (MENAFATF, 2021)

However, investigations have shown to been hampered by too many agencies due to
the lack of cooperation among them, which led to overlap, bureaucracy, red tape,
confusion, and time wasted, which consequently affected the recovery of stolen assets
from embezzlements. (Esterman, 2012)

In Nigeria, the GIABA report shows the improvement and positive development that
took place in the national coordination and cooperation on MLA, on both the formal
and informal levels, yet also argues that further enhancements are still needed.
(GIABA, 2021)

Regarding the operational coordination among the financial sector supervisors on ML,
the reports reveal their positive and professional existence. However, they argue that
it was weak concerning professional entry/licensing and compliance issues, including

the sanctions between SCUML and DNFBPs. (GIABA, 2021)
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On the cooperation and coordination among the different agencies, the report reveals
that it still witnesses limited cooperation on the operational coordination level,
especially among the EFCC, ICPC and NDLEA, and other operational agencies, and in

need of improvement (GIABA, 2021).

2.4.3 Lack of adherence to and enforcement of AML/CFT measures

This is one of the dangerous phenomena facing many countries of the world, because
of its serious economic effects, being among the criminal economic activities that
achieve high profits, and aim to hide the sources by which it was generated, most of
which are generated by the drug trade, and various types of corruption, and linked to
laundering operations. (Abdelazeem, 2007)

The growth of money laundering activities has made it difficult to track the impact of
the money derived from corruption crimes. The money laundering process in Egypt is
linked to political corruption, which is associated with the exploitation of influence to
collect huge wealth, then smuggling money abroad to launder it, to be then returned
to Egypt in the form of legitimate entry. )Ogeil(Y+Ye «

The danger lies in countries that do not recognize the crime of money laundering and
welcome the transfer of illegal funds to them, such as the Caribbean Islands, the
Maldives, and the Bahamas. In such cases, it is not possible to recover the money in
those countries, since they have not signed agreements, and therefore the money in
their possession cannot be recovered. (Abdelazeem, 2007)

Egypt adopted the Anti-Money Laundering Law No. (80) for the year 2002, exported
in the Official Gazette in March 2020, issuance of the Prime Minister's Decision No.
457 for the year 2020. The Law was issued to amend some provisions of the
regulations for the anti-money laundering law, some of them Prime Minister No. 951

February 23 for the year 2020. (MENAFATF, 2021)
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Furthermore, the Law establishes the Egyptian Anti-Money Laundering and Financing
Unit under Law 80 of 2002 and its amendments, under Presidential Decree No. 164
of 2002, Resolution 243 of 2009, and Resolution 28 of 2003. Article 3 of the Anti-
Money Laundering Law stipulates that the Central Bank of Egypt is an independent
unit. It is special to combat money laundering and financing of terrorism when it
spread over the borders. (MENAFATF, 2021)

The Ministry of Communications and Information also issued the supervisory controls
for the General Authority for Governmental Administration regarding combating
money laundering and terrorist financing. For financial business, controls in the field
of combating money laundering and financing businesses operate in the field of
financial activity, and in the field of consumer finance. (MENAFATF, 2021)

Moreover, the Financial Supervisory Authority issued the Financial Regulatory controls
in the field of combating money laundering and financing for business owners and
financial professionals under the Anti-Money Laundering Law. (MENAFATF, 2021)
The Egyptian project regulated the entry and exit of currencies and tools for cross-
border circulation to the bearer, via the provisions of Article 12 of the Anti-Money
Laundering Law, Article 14 of the Regulation, Article 213 of the Regulation, and the
Central Agency No. 194 of 2020. (MENAFATF, 2021)

In Nigeria, the GIABA report shows that it has undertaken positive steps to increase
its risk understanding. And the governance reflected their comprehensive
understanding of ML risks facing the country, and its repercussions, and that was
reflected through its AML National Risk Assessment and other related studies. (GIABA,
2021)

Several agencies were designated to investigate and prosecute ML cases, and

recognition of the wide range of ML and threats and vulnerabilities it faces were made,

34



besides its understanding of the key risks of ML, including corruption and fraud, legal
persons, and PEPs that were underdeveloped. (GIABA, 2021)

However, there is limited or lack of coordination among these agencies' LEAs,
including the (EFCC), as they do not give priority to ML investigations, and focus
primarily on the predicate offenses of ML. (GIABA, 2021)

Reports also show that Nigeria has not conducted a comprehensive and detailed
examination of ML risks related to corruption and fraud, and their contribution to
illicit financial flows. Nevertheless, in some respect, it has implemented an AML
system that can be described as being averagely effective, with the moderate results
it managed to achieve in the field of supervision of reporting entities and financial
intelligence. (GIABA, 2021)

According to the reports, the country also still lacks clear strategies to address these
ML risks, as it did not identify and assess the vulnerabilities, or the extent to which

legal persons created in the country can be misused for ML. (GIABA, 2021)

2.4.4 Lack of effective coordination between requesting and requested countries:
In asset recovery, cases are investigated multiple times, and different institutions
work on the case. Because the resulting information is not shared, each institution
ends up with an insufficient file. (Gretta Fenner Zinkernagel -Anja Roth , 2012)

Egypt lacks a coherent asset recovery policy. Additionally, the multitude of bodies
responsible for the investigation and prosecution of corruption in the country poses
significant coordination challenges to the effective investigation and prosecution of
corruption, and consequently the recovery of stolen assets. (Pekka HAKALA, Andreas
KETTIS, 2013)

On the international level, Egypt has complained about the fact that requested

countries do not share the findings of their investigations, and do not notify their
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authorities of money laundering investigations involving individuals from their
country. (Nations P. M., 2011)

In addition, Egyptian officials highlighted that on the occasions when requested
countries need their assistance, they also fail to provide information on the number
of suspected funds detected, making it difficult for law enforcement authorities in
Egypt to prioritize their work, and assess the urgency of each request (Nations P. M.,
2011)

Egypt has been heavily criticized for its failure to ensure the independence of the
asset recovery committee, and its subordination to the Executive, which have
substantially slowed the asset recovery process. (Khalaf, 2022)

The political turmoil, instability, and risks of political influence have also been used
as grounds for developed countries to refuse to cooperate with Arab countries,
specifically with the failure to provide detailed evidence of the corruption acts, which
was the reason for denying the request for assistance. (Khalaf, 2022)

For Nigeria, reports have shown that it did not demonstrate effective legal and
operational frameworks for seeking international cooperation, including the recovery
and repatriation of assets. It did not demonstrate that it prioritizes and provides
constructive information or assistance promptly. (GIABA, 2021)

Nigeria recently enacted the Mutual Legal Assistance in Criminal Matters Act, 2019

(MLACMA) to streamline processes for mutual legal assistance (MLA). (GIABA, 2021)

2.4.5 Lack of technical capacities:

Asset recovery requires skilled professionals and access to special investigative
techniques to follow the money trail. Both countries lack professionals with expertise
in this type of investigation, and with the sufficient knowledge of the process of the

recovery of stolen assets, besides getting acquainted with the legal systems of the
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requested countries. In addition, asset recovery processes require a lot of diplomatic
skills in communicating and requesting assistance from different countries.
(international, Recovering stolen assets: A problem of scope and dimension, 2011)
Moreover, when a decision is made to conduct a joint investigation with another
jurisdiction, several technical capacities should exist, such as the acquisition of
relevant foreign languages for better interaction with their foreign counterparts.
(JeanPierre Brun, Anastasia Sotiropoulou, Larissa Gray, Clive Scott, and Kevin M.
Stephenson, 2021)

For example, several requests were submitted for legal assistance in the field of
freezing assets to countries such as Spain, the UK, US, and Switzerland. However,
most of the submitted asset recovery requests were rejected due to the lack of
experience and expertise, as well as the unreadiness associated with the hastily
delivered within the sufficient requirements, and without the necessary criteria

requested by the receiving countries in the legal materials. (CIFAR, 2017)

2.5 Key findings:

e Both Egypt and Nigeria face several challenges to undertake corruption
investigations and are even more constrained when it comes to pursuing asset
recovery.

e Although, both countries have their provisional regulations to fight and
mitigate corruption, these regulations were not sufficient, and can be
described as inefficient.

e Egypt has established different specialized entities and institutions for asset
recovery, but the lack of collaboration and coordination among those

institutions affects the recovery process.
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Nigeria has an incomplete understanding of its terrorism financing, and ML
threats and risks, besides lacking adequate insight into international linkages,
and abuse of the formal financial and commercial sectors.

If Nigeria develops homegrown institutions for fighting corruption, especially

those related to ML, it will have greater bargaining power.
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Chapter llI: The efficiency of local internal control and international efforts

This chapter tests the second hypothesis: Efficient and effective internal control and
the use of internal and external advanced tools lead to more effective mechanisms
for freezing and recovering stolen assets and preventing the enjoyment of such assets

in the case study countries.

3.1 The efficiency of local internal control:
This is achieved by focusing on the legal framework of anti-corruption and assets
recovery national laws of the case study countries, to reveal the available internal tools

and to what extent they were effective.

3.1.1 Legal framework for the recovery of proceedings against corruption and
the available internal tools in Nigeria
Nigeria's national and internal asset recovery efforts can be problematic. The
portfolio of the different anti-corruption agencies can be described as unclear and
inefficient. (CISLAC- TI, 2019)
Two main anti-corruption institutions were established under the civilian government
led by Obasanjo, who institutionalized the two central agencies; the Economic and
Financial Crimes Commission (EFCC) and the Independent Corrupt Practices
Commission (ICPC), strengthening the other existing anti-corruption laws and
agencies. (Ogbeidi, 2012)
There are some existing Substantive and procedural laws against the recovery of
proceeds of crimes:

e The Economic and Financial Crimes Commission Act,

e Corrupt Practices and Other Related Offences Act,
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The Mutual Assistance in Criminal Matters Act (2019) was enacted to foster
reciprocal support in criminal matters between Nigeria and other countries,
Criminal Procedure Act, Currency Conversion (Freezing Orders) Act

The Money Laundering Act (1995),

The Money Laundering (Prohibition) act (2004),

The Advance Fee Fraud and Other Fraud Related Offences Act (1995),

The Failed Banks (Recovery of Debts) and Financial Malpractices in Banks Act
(1994),

The Banks and other Financial Institutions Act (1991),

Miscellaneous Offences Act agencies,

The Asset Recovery and Management Unit (ARMU),

Independent Corrupt Practices Commission (ICPC),

Nigeria Drug Law Enforcement Agency (NDLEA),

Department of Security Services (DSS), and

National Agency for the Prohibition of Tracking in Persons (NAPTIP).

The Proceeds of Crime Act, 2019, is the vigorous legal framework for the reclamation
of proceeds of corruption in Nigeria, as it provides the institutional and legal
framework for the recovery process of stolen assets. However, despite the Act
establishing the Asset Recovery Management Agency, unfortunately, it breaches and
overlaps the directives of the existing anti-corruption agencies in the country.

(Olujobi, 2021)

Despite the establishment of those several agencies, who theoretically mandated the
overviewing of the entire asset recovery portfolio. However, they faced several
struggles due to the lack of capacity and resources, and lack of a common asset

recovery policy. (CISLAC- Tl, 2019)
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While for the provisions, the EFCC has specific sections in 28 and 29 of its Act, and
there is also the Money Laundering Amendment Act 2012 which makes specified
provisions for seizure and confiscation of proceeds of crimes and corruption acts, but
still, no provisions were made under the Nigerian law for the non-conviction-centered

seizure of proceeds of corruption. (Olujobi, 2021)

Consequently, the absence of this legal regime has impeded the recovery of proceeds
of corruption in Nigeria. According to, the absence of this legal regime has impeded
the recovery of proceeds of corruption in Nigeria. Especially with the existence of the
condition of the necessity of proving that the assets are proceeds of crimes or

corruption acts. (Olujobi, 2021)

However, the provision of Section 7(1) (b) of the EFCC Act (2004) empowers the

commission to investigate the proceeds of corruption. (Olujobi, 2021)

Also, Section 6(j)(ii) EFCC Act empowers the agency to collaborate with other
governmental agencies, at both levels, the local and international, on the tracking of

proceeds of corruption and other illicit activities. (Olujobi, 2021)

Besides, the EFCC delegates the commission in Sections 20, 26(1)(a), 27, 28, and
29the power of confiscation of proceeds of corruption, but this must be conducted
with an order from the court. But if the commission failed to prove the connection
between the assets and the allegation, this will complicate the order issuance from

the court, due to the absence of the required legal basis. (Olujobi, 2021)

currently, in Nigeria, there is no legal framework for the civil recovery of proceeds of
corruption. And the recoveries of proceeds of corruption are made through the

existing criminal and penal laws and regulations. (Olujobi, 2021)
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Besides the overlapping of the mandates and the unclear boundaries among the
institutions, and other anti-corruption agencies, especially within the absence of
specialization in assets recovery in the country, the police force and the military have
the legal authority and power of confiscating and seize stolen assets, that are

traceable to crime and illegal acquisition. (CISLAC- Tl, 2019)

But, the role of CSOs in the Nigerian asset recovery process, can be described as being
very active in the international recovery process, but weak on the national level, as
they failed to have such a role at the national level and in the monitoring of domestic

assets recovery. (CISLAC- Tl, 2019)

3.1.2 Legal framework for the recovery of the proceeding against corruption and
the available internal tools in Egypt:

In Egypt, many laws are issued to curb financial corruption in all its forms. The
national legislation in Egypt to combat corruption has varied into objective and
procedural laws. (Al-Najjar, 2021)

Substantive laws: (Al-Najjar, 2021)

These are the laws issued to combat corruption, including stolen assets:

e Penal Code No. 58 of 1937

e lllicit Profit Law No. 62 of 1975

e Anti-Money Laundering Law and its Amendments No. 80 of 2002
e Anti-Human Trafficking Law No. 64 of 2010

e Law No. 3 of 2005 on Protection of Competition and Prevention of Monopolistic
Practices.

e Egyptian Trade Law No. 17 of 1999

e Tenders and Increases Law No. 89 of 1998

e Law No. 38 of 1994 regulating dealing in foreign exchange
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Procedural laws:

They are considered the cornerstone in recovering stolen assets, especially as they

show the mechanisms for detecting and tracking smuggled assets. Later, they clarify

the mechanisms of seizure and preservation of these assets and the mechanisms of

disposing of them. They also include the mechanisms of international legal and

judicial cooperation. These essential procedural laws have been issued to combat

corruption, including stolen assets. (Al-Najjar, 2021)

Criminal Procedure Law No. 150 of 1950

Civil Procedures and Experiments Law No. 13 of 1968
Economic Courts Law No. 120 of 2008

Evidence Law No. 25 of 1968

Arbitration Law No. 27 of 1994

Bank Account Secrecy Law No. 205 of 1990

Central Bank, Banking System and Money Law No. 88 of 2003

Law No. 10 of 2009 Regulating Control of Markets and Non-Banking Financial
Instruments

Decree-Law No. 28 of 2015 to establish and organize the National Committee
for the Recovery of Funds, Assets, and Assets Abroad

Executive Regulations of the Anti-Money Laundering Law issued by Prime
Minister’s Resolution No. 951 of 2003 amended by Resolution No. 1463 of

2006, Resolution No. 2367 of 2008, and Resolution No. 1569 of 2016

In addition to those acts, several agencies and committees were formed; the process

of forming committees dedicated to recovering stolen assets in Egypt has commenced

since the January 2011 revolution. (Saleh, 2015)

The first committee was established in April 2011, when the Military Council issued a

decree to form a judicial committee headed by Counselor Assem El-Gohary, then
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Assistant Minister of Justice for lllicit Profit Affairs. By recovering the smuggled
Egyptian money and assets, the obstacles facing the work of the Judicial Committee
were overcome, and this helped in the investigation, research, and collection of
evidence and documents related to the smuggling of Egyptian funds. The Presidency
of the Council of Ministers decided to form a “National Coordinating Committee to
recover funds and Egyptian assets smuggled abroad.” (Saleh, 2015)

The government submitted the explanatory memorandum for the draft decree-law to
the Speaker of the Shura Council on 4/2/2012- regarding the Asset Recovery
Committee. Numerous reports have been issued by international institutions and
experts on the number of stolen assets transferred abroad, and it was estimated that
the number of funds exceeded 6 billion dollars annually from 2000 to 2008 - in
addition to what was transferred from Egypt internally. (Saleh, 2015)

It was difficult for the new committee to be able to restore stolen assets, as European
banks would freeze PeP’s money. Swiss law allows freezing deposits in banks only in
the event of any disputes, but it prevents confiscating or returning them to the
countries from which they fled until after a final verdict is issued that is not subject
to appeal, proofing that these funds were obtained by illegal methods. (Abdelazeem,
2007)

Such a ruling would also put the Funds Recovery Committee in a difficult situation if
it tried to complete its work. On the other hand, European banks may not even be
interested in responding to it or dealing with it as a committee that does not present
the facts. A ruling in European law is the title of the truth, if not the truth itself, and
no matter the size of the stolen assets, the return of these funds to Egypt has become
impossible. (Abdelazeem, 2007)

There were also popular initiatives, and CSQO’s efforts were shaped in parallel to the

official measures. Some public figures and Egyptian civil society organizations
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embarked on popular diplomacy by forming some popular committees internally and

abroad to recover the transferred Egyptian funds. (Al-Najjar, 2021)

They worked in parallel with the previous government committees and put in a great

deal of effort to recover the funds as follows: (Al-Najjar, 2021)

(1)

(2)

(3)

The popular initiative to recover the transferred funds was formed to help
restore the stolen assets transferred to Switzerland, Britain, Spain, and several
European countries. This initiative also helped to freeze real estate properties
belonging to some symbols of the old regime in Spain and hand them over to
the former official judicial committee. In addition to forming another
parliamentary coalition volunteer in America that supports the initiative,
Switzerland's decision to freeze sums amounting to $763 million from the
funds of symbols of the former regime resulted from the initiative's support
for official Egyptian efforts. (Saleh, 2015)

The Egyptian Group to Restore the Wealth of Egypt, a national civil association
to recover Egypt's money smuggled abroad before the January 2011 revolution,
which included more than one hundred members, was established on the
seventh of February 2011. The Group has an international network of relations.
In addition to its legal experience, it has called for a judicial committee to
oversee the money recovery file. It also appealed to the Public Prosecutor to
expedite the formation of a committee to investigate corruption cases at home
and abroad. (Saleh, 2015)

Popular initiative to recover money is a non-governmental organization that
was formed in June 2011 and worked through many innovative methods and
ideas with the use of Arab and international media to address Arab and
international public opinion about Egypt's right to recover its money smuggled

abroad. The initiative has hired several lawyers abroad to follow up on the
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progress of the cases in which the funds of the accused are required to be
frozen and confiscated in favor of Egypt. (Saleh, 2015)

(4) Egyptians Abroad, The Egyptian communities abroad - in countries in Western
Europe in particular - organized a conference on December 22, 2012, in Paris,
to discuss the rights of Egyptians abroad and the challenges facing Egypt after
the revolution. The conference dealt with a file to recover stolen assets in
Europe. It stated that the Egyptian community in Switzerland exerted
considerable effort in consultation with Swiss officials, and a committee was
formed to recover Egyptian funds abroad. Moreover, the committee put some
pressure on the official and popular levels and carried out demonstrations in
European countries to demand the return of the stolen Egyptian money. (Saleh,
2015)

The laws and regulations that have existed in Egypt since the 50s draw attention; no
actions were taken against the corruption scandals Salem was involved in, for
example, which reflects the inefficiency of the internal tools in Egypt. (OCCRP and
Siddeutsche Zeitung, 2022)

Also, like in Nigeria, the role of CSOs in Egypt in the asset recovery process can be
described as being very active in the international recovery process. It could be
marked with some positivity on the national level as well, as it kept raising the issue
during the different conferences and through the media to raise the level of awareness
and push the government to give restoring the stolen assets a priority and to put it

on the top of the agenda. (Khalaf, 2022)

3.2 The role of the international community:
Given the link between the return of stolen assets transferred abroad and corruption

issues, this issue has attracted the attention of some international organizations.
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Hence, the international community and United Nations institutions have drawn
attention to the importance of returning the funds to their countries.

In this regard, it should be noted that the Economic and Social Council had requested
in its Resolution No. 2000 13/ to the Secretary-General of the United Nations to
prepare an international study on the transfer of funds from illegal sources, especially
those from corruption crimes. (Al-Najjar, 2021)

The UNODC has also participated in many activities regarding recovering stolen
assets. Some international institutions, led by the World Bank, the International
Monetary Fund (IMF), the European Union (EU), the Organization for Economic
Cooperation and Development (OECD), and the Group of Eight (G8), as well as some
non-governmental organizations, have adopted efforts to combat corruption and
recover stolen assets in particular. (international, Recovering stolen assets: A problem

of scope and dimension , 2011)

3.2.1The United Nations Convention against Corruption UNCAC:

It is characterized by a vital mechanism for implementing the convention, embodied
in the form of a Conference of States Parties (COSP) with the broad terms of reference
previously specified in the agreement. Its general secretariat would assist the
conference in carrying out its tasks. In the implementation of Article 2/63 of the
Convention, the first conference of states was held in 2006 in Jordan. The first
conference of states on the United Nations Convention against Corruption agreed on
the need to find and fitting and effective mechanism to assist in reviewing the
agreement's implementation. Accordingly, it was decided to establish an open-ended
intergovernmental expert group concerned with monitoring such a mechanism, and
a team was formed to present its recommendations to the second conference. (STAR,

2022)
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The open-ended working group has adopted some axes related to stolen assets,
namely forming cumulative knowledge related to asset recovery, stressing the need
to expand the study and analysis of the requirements of procedural laws, and
providing information regularly to assist the requesting countries in recovering their
assets. )Nermin Marmesh, Mazen Lahham, Ismat Sawalha(Y:)e «

It also stressed the importance of building trust between the requesting countries and
the recipient countries to recover assets and also the importance of practical
cooperation. It also focused on opening informal communication channels and
support for establishing knowledge networks and identifying points of contact
between countries following up on the developments of the asset file. Thus, it is
considered one of the international attempts to recover funds and benefit from its

results. )Nermin Marmesh, Mazen Lahham, Ismat Sawalha(Y:)° «

3.2.2 The initiative of the World Bank and the UNODC (STAR):

About Article 18 (b) of the Code of Criminal Procedure, the head of the committee has
issued a decision to establish a technical secretariat for the committee and defined
the tasks of its work, such as receiving requests for conciliation from the accused who
are on the freeze lists. The committee submits periodic reports every three months,
including the committee performance and the proposed recommendations it sees fit
to achieve its objectives. (United Nations, 2022)

The group has participated in several international events related to the recovery of
funds smuggled abroad and committed member states to adopt a strategy to work to
enhance countries' capabilities to track, freeze and confiscate the proceeds of

corruption. (United Nations, 2022)
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3.2.3 The Arab Forum for Asset Recovery AFAR:

It was established in 2012. It was an independent initiative to support the efforts of
the Arab countries in the transition to recover their transferred and stolen assets. And
the network would also consider a source of providing information, contact data, and
best practices regarding recovering stolen funds. (STAR, 2022)

The first meeting of the forum was held in Doha - Qatar, in September 2012, and its
objectives were as follows:

(1) Recognizing the specific needs of countries for the capacity-building process, with
clear commitments that facilitate their follow-up.

(2) Providing training for workers in the region in tracking, freezing, and importing
the proceeds of corruption.

3) Encouraging representatives of the participating countries to meet and the
countries of the region to propose changes in policies and introduce the necessary
legislative and institutional amendments to facilitate the practical import of funds. It
was also suggested to create a platform for potential bilateral or multilateral meetings
between countries seeking to recover funds, partners, and regional governments.
(STAR, 2022)

With the success of the first meeting of the Arab Forum, an action plan for the Forum
was developed through three special sessions. The action plan focused on the specific
technical challenges that emerged during the first meeting, the ongoing lawsuits, and
the assistance provided by the Recovery Initiative. (Al-Najjar, 2021)

The transferred funds and other partners of the Arab countries are in transition. The
primary beneficiaries of the special sessions were Egypt, Libya, Tunisia, and Yemen,
with technical assistants from other regional and partner countries. The forum can be
considered one of the informal efforts to recover funds, despite the participation of

some government delegations. (Al-Najjar, 2021)
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After the success of the first round of AFAR I, three ‘Special Sessions’ was conducted,
and they tackled more precisely the importance of domestic coordination, financial
investigations, mutual legal assistance, and the importance of the role of the CSOs.
(STAR, 2022)

Those positive meetings and rounds were either conducted in an Arab country or
chaired by an Arab country, and they reflected the importance they achieved in raising
awareness and shed light on the importance of cooperation among countries in
restoring stolen assets. (STAR, 2022)

The second round of the meeting (AFAR Il) was hosted by the Kingdom of Morocco
and was attended by representatives of 40 countries from different territories, besides
several international organizations. (STAR, 2022)

The Forum was successful, and Arab Countries in Transition achieved progress in
asset recovery. Therefore, the third forum (AFAR Ill) took place in 2014, co-chaired by
Egypt and Tunisia and hosted by Switzerland. (STAR, 2022)

It assessed progress made by the countries in asset recovery and sought to identify
ways to improve the process further, including legal proceedings and technical

assistance. (STAR, 2022)

3.2.4 G8 Deauville Partnership:

The Deauville Partnership was a multilateral initiative launched at the G8 summit in
May 2011 in Deauville, France. The partnership included all G8 countries (the United
States, Japan, Germany, Russia, Italy, Britain, France, and Canada), and some donor
countries such as Saudi Arabia, Kuwait, Qatar, the United Arab Emirates, and
representatives of international financial institutions such as the European Investment
Bank, the European Bank for Reconstruction and Development, the World Bank and

the International Monetary Fund, and the Islamic Development Bank. (Al-Najjar, 2021)
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The partnership also included Egypt, Jordan, Libya, Morocco, Tunisia, Turkey, and the
European Union. The initiative aimed to implement a series of measures to promote
good governance practices and support the economies of countries in transition or
democratic transition, especially the Arab Spring, to push those countries towards
establishing Free, democratic, and tolerant societies. At the Camp David Summit on
May 21, 2012, the group adopted the action plan on recovering the transferred funds
within the general framework of the Deauville partnership with the Arab countries in

transition. (Al-Najjar, 2021)

3.2.5 The African Union Convention against Corruption

The African Union Convention against Corruption encourages state parties to
establish the necessary mechanisms in Africa to prevent, control, and eradicate
corruption and related crimes in the public and private sectors. (Union, the African
Union Convention on Preventing and Combating Corruption, 2006)

The third paragraph in Article 18 of the Convention on cooperation and MLA stipulates
that “State Parties are obliged to cooperate in conducting an exchange study and
research on how to combat corruption and related crimes, and to exchange
experiences related to preventing and combating corruption and related crimes.”
(Union, the African Union Convention on Preventing and Combating Corruption, 2006)
Cooperation among the state parties should also be strengthened, facilitated, and
organized to ensure the effectiveness of measures and procedures for preventing
corruption in Africa and controlling related crimes. (Union, the African Union

Convention on Preventing and Combating Corruption, 2006)

3.3 The importance of international cooperation:
International cooperation in this regard is essential due to the danger posed by assets

transfer proceeds, such as corruption acts and the adverse effects they carry, and the
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negative impact they have on the common interests of the international community.
Consequently, international cooperation was put on the top of the agenda, and plans
and action plans were drafted to support the countries in their path to recover stolen
assets. (Zinkernagel, Gretta Fenner, Pedro Gomes Pereira, and Francesco De Simone,
2014)

That support took several features: providing technical assistance and capacity
buildings or strengthening the procedures and standards in investigations,
prosecutions, and jurisdictions. (Zinkernagel, Gretta Fenner, Pedro Gomes Pereira,
and Francesco De Simone, 2014)

Also, it could be through raising awareness and encouraging coherent attitudes
towards asset recovery at the domestic level. It could take the feature of the
facilitation of MLA and make global assets recovery a domestic priority. (Zinkernagel,

Gretta Fenner, Pedro Gomes Pereira, and Francesco De Simone, 2014)

3.3.1 How the international efforts assisted Egypt in stolen assets recovery

The assistance provided to Egypt was more likely practical support and technical
assistance, and international workshops (Sultan, 2013)

Several training programs were implemented through the UNODC and the UK to
enhance the capacities of the key agencies responsible for law enforcement and

investigation of corruption cases. (Olaru, 2013)

3.3.2 How the international efforts assisted Nigeria in stolen assets recovery:
The assistance provided to Nigeria took several features; the most important among
them is providing MLA. (The International Bank for Reconstruction and

Development/The World Bank, 2007)
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The process of recovering the funds in Nigeria took place through a massive police
investigation that began in 1998, and in September 1999, the Nigerian government
enlisted the services of the Swiss law firm “Monfrini and Partners” to track Nigerian
money abroad. (The International Bank for Reconstruction and Development/The
World Bank, 2007)

By December 1999, the Swiss authorities accepted the first request for MLA allowing
a decision year with the freezing. However, the Swiss government said that the
Nigerian courts reached a final judgment on confiscation, which was considered a
complicated matter at the legal and political levels at that time in Nigeria. The Monfrini
office obtained a historic ruling that the final confiscation judgment was unnecessary.
There is enough evidence to prove the corruption of Abacha and his associates. (The

International Bank for Reconstruction and Development/The World Bank, 2007)

3.4 Conditions for recovering stolen assets:

The process of recovering stolen funds requires a set of formal and objective
conditions that the country requesting recovery must follow to return its assets and
property from the state to which the funds are transferred and to receive the

perpetrators.

3.4.1 Formal requirement for the recovery of the stolen funds

Any request submitted by the country with the legal right to recover its stolen assets,
whether at the national or international level, must meet the conditions stipulated by
the law in terms of form. Otherwise, the request is rejected and returned without
addressing its subject, called the formality, stipulated in the United Nations Anti-
Corruption Convention in 2003. (UNCACCoalition, 2022)

These conditions are as follows:
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3.4.1.1 Membership in the agreement

The legal basis for requesting assistance in recovering funds between the requesting
state and the requested state is found in bilateral or multilateral agreements, where
legal assistance procedures are based on these agreements. Thus, when a request is
submitted to recover funds, the requesting state must establish its request on a legal
basis linking it to the requested state. Whether it is a bilateral or multilateral
agreement, Article 51 of the 2003 United Nations Anti-Corruption Convention
considers recovery a fundamental principle of the convention and obligates the
parties to cooperate only among themselves. )JAhmed Hamdallah Ahmed, Imad Ali
Rabat(Y:)4 ¢

This condition does not prejudice the right of states to recover funds without
following the provisions of the agreement by:

1- State parties concluding bilateral or multilateral agreements among themselves
or non-party countries to strengthen international cooperation in money
recovery. This does not prejudice their membership in the United Nations
Convention. )Ahmed Hamdallah Ahmed, Imad Ali Rabat(Y+"4 «

2- Or expressing international collaboration in the field of money recovery

through reciprocity

3.4.1.2 Written request

The country requesting the refund is required to submit a written request, and the
writing is not required to be done by a specific means, but it can be done by any
means that produces a written record to the requested country. In urgent cases, after
the two countries agree, it confirms its oral request with a subsequent written request.

JAhmed Hamdallah Ahmed, Imad Ali Rabat(Y:)1 «
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3.4.1.3 The language of the request

The country requesting extradition is required to submit its request in one of the
languages acceptable to the requested state party because each state party to the
UNCAC has specified one or several languages upon its accession to the agreement,
ratification, or acceptance that is acceptable to it in the requests for legal aid that are
submitted to her. (UNCAC, 2003)

If the language differs between the requesting country and the requested country, the
requesting country is responsible for translating the request for legal assistance in
money recovery. The translation agency has to have professional cadres in the
requested language and broad knowledge of legal terminology because translation
errors may lead to ambiguity in the request, which prompts the requested country to
request clarifications from the requesting government, which leads to delaying the

implementation of the recovery procedures. (UNCAC, 2003)

3.4.1.4 The central authorities concerned with accepting the request

A central authority that accepts legal assistance in modern agreements related to
mutual legal has to be established to ensure a quick response. The importance of
establishing this authority lies in being the competent authority to send and receive
requests from and to the requesting countries to exchange assistance and
international cooperation and follow up on those requests, which constitutes a pivotal
element in implementing the provisions stipulated in the agreements. (Ahmed, 2011)
This, consequently, leads to the recovery of property and the fight against the crime
of assets transfer. Accordingly, the request for legal assistance in recovery must be
directed to the central authority in the requested party state that specified that state
when depositing its instrument of ratification of the United Nations Convention

against Corruption. However, this condition does not preclude receiving requests and
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correspondence outside the central authority, for example, receiving requests
through diplomatic channels. (Ahmed, 2011)

Paragraph 13 in Article 46 permits the submission of a request for mutual legal
assistance regarding the recovery of smuggled funds through the International

Criminal Police Organization (Interpol) in urgent cases. (UNCAC, 2003)

3.4.2 The objective conditions for recovering the transferred funds

The substantive conditions are related to the core of the request's subject matter. The
United Nations Anti-Corruption Convention has dealt with the substantive
requirements in several places, some are explicitly stipulated, and some of the
conditions are referred to implicitly. Hence, some conditions came when mutual legal
assistance and international cooperation were organized, and some conditions in the

legal texts regulating the refund were stipulated. (Maarouf, 2021)

3.4.2.1 Adherence to the objective scope of acts of corruption
This condition means that the country requesting money recovery must comply with
its request within the limits of the objective scope of corruption crimes and related
crimes in the United Nations Convention against Corruption. The content of this
condition can be discovered through the following legal texts:

1- The requirement to comply with the objective scope of acts of corruption is
mentioned in Article 3 of the Convention, which states that “this Convention
shall, by its provisions, apply to preventing corruption, investigating it,
prosecuting its perpetrators, and freezing and seizing proceeds from offenses
criminalized by this Convention. (UNCAC, 2003)

2- As stipulated in Article 31 of the Convention, “Each State Party ... shall take,

within the scope of its domestic legal system, such measures as may be
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necessary to enable the confiscation of proceeds of crime resulting from
offenses established by this Convention.” (UNCAC, 2003)

1. Article 54 of the Convention stipulates that “each State Party shall provide
mutual legal assistance...... about property acquired through the commission

of an offense by this Convention.” (Nations U. , 2022)

3.4.2.2 Jurisdiction

Jurisdiction is effective in recovering smuggled funds abroad, combating the
phenomenon of money smuggling, and clamping down on criminals. This is one of
the main principles stipulated in penal laws and prevents perpetrators from exploiting
the absence of regional and global standards in some countries. The United Nations
Anti-Corruption Convention addressed it with the same standards with an updated
addition represented in the regional and global criteria. In the regional criterion, the
agreement added a possible imposition and promised it within the state party's
jurisdiction to the agreement, even if it was committed outside the regional borders.
The second addition is the introduction of the universality criterion included in most
national laws. (Maarouf, 2021)

The United Nations Anti-Corruption Convention requires jurisdiction in recovering
transferred funds in the first paragraph of Article 55 of it, that the requesting state
party and the requested state party should have jurisdiction, each according to its
role in recovering the funds. (Nations U. , 2022)

At first, the agreement suspended acceptance of the recovery request. The requesting
state must have jurisdiction over the criminal act from which the funds subject to
recovery were obtained. As for the requested state, the Convention obligates it to
have jurisdiction over its legal actions regarding the proceeds of crime or the funds

subject to the recovery request submitted by another state party (Nations U. , 2022)
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3.4.2.3 Issuance of a final judgment of confiscation

To complete the recovery of transferred funds, the United Nations Anti-Corruption
Convention requires a final judgment to confiscate the funds obtained from
corruption crimes. This means that a final judgment must be made by the courts of
the requesting country, including the conviction of the accused in one of the acts of
corruption and the sentence they receive for confiscating the funds subject to
recovery after handing down the original penalty. This condition can be discovered
through the following two legal texts: (UNCAC, 2003)

1- Paragraph 1 of Article 54 stipulates that “Each State Party, to provide mutual
legal assistance... shall, by its domestic law, do the following: a- Take such
measures as may be necessary to allow its competent authorities to enforce a
confiscation order issued by a court in another state party..." (UNCAC, 2003)

2- Article 57 of the agreement regulates the mechanisms for returning
confiscated funds by the requested state by suspending the return of seized
funds required to be recovered based on the submission of a final judgment of

confiscation issued by the courts of the requesting state party. (UNCAC, 2003)

3.4.2.4 The condition of dual criminality
About this condition, the acting subject is criminalized according to the laws of the
country requesting cooperation, which requires legal assistance according to the
requested country's laws. The condition of dual criminality is fulfilled by one of two
methods:
1- The exclusive list method is represented in the multiplicity of crimes for which
international cooperation or legal assistance is permissible and the exclusion

of others, )Ebied(Y+)4 «
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2- Or the minimum penalty method, represented in the permissibility of
international cooperation in crimes that exceed a specific minimum penalty.
)Ebied(Y:4 «

In the area of dual criminality requirement, the UNCAC has clarified its provisions and
made the order of its requirement optional, i.e. leaving an order to be imposed or not
to the requested state party. (Maarouf, 2021)

Among other things, Article 43 of the Convention dealt with the issue of international
cooperation, as it states: “In matters of international cooperation, whenever dual
criminality is required, that condition must be considered fulfilled.” Permissibly take
the necessary measures in its internal law to provide the broadest legal assistance

without the dual criminality requirement. (UNCAC, 2003)

3.5 Key findings:

e Nigeria has established specialized agencies and institutions to recover the
proceeds of crimes and corruption transferred abroad, and it managed to get
back some of the looted and transferred funds. However, the success it
managed to achieve is due to the role of the international entities, and the
looted funds were mainly recovered due to the effort of external entities and
not due to internal tools or national efforts. (GIABA, 2021)

e In Nigeria, there is no specific provision or law on assets recovery, and the
proceeds of corruption acts and crimes depend primarily on the existing
criminal and penal laws and regulations.

e (Olujobi, 2021)

e The overlapping of the mandates and the unclear boundaries among the
institutions, and other anti-corruption agencies, is one of the main obstacles
to assets recovery in Nigeria.

e One of the shortcomings
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Egypt faces is that there is no separate unit to carry out financial investigations
in corruption investigations, as attention has been focused on the criminal
aspect. (Khalaf, 2022)

The weak and inefficient legal expertise in Egypt, in the area of asset recovery,
besides the lack of coordination at the national level between the different
committees and agencies, were among the reasons for the failure of the asset
recovery process. (Khalaf, 2022)

Efficient and effective internal control and use of internal and external
advanced tools lead to more effective mechanisms for freezing and recovering

stolen assets and preventing the enjoyment of such assets.
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Chapter IV Legal barriers that delay assistance.

This chapter tests the impact of the legal Barriers and explores to what extent they

affect delaying or improving the assistance for stolen assets recovery.

4. The Legal barriers:

The legal barriers could be represented in the different legal traditions and judicial
systems in the various jurisdictions, the low levels of legal expertise in countries that
claim assets recovery, the absence of institutional and legal means through which
claims can be successfully pursued, and the existence of immunities and rights for
third parties. (Kevin M. Stephenson,Larissa Gray,Ric Power,jJean-Pierre Brun,Gabriele

Dunker,Melissa Panjer, 2011)

4.1 Difference in legal traditions.

One of the difficulties regarding pursuing stolen assets is to obtain an adequate legal
environment that proves the assets were proceeds from corruption acts. Moreover,
maintaining depositors’ confidence in their banking system requires procedures in
countries seeking to recover their stolen money, such as providing sufficient evidence
that the funds deposited in their banks or their possession are transferred or illegal
funds. (Kevin M. Stephenson,Larissa Gray,Ric Power,Jean-Pierre Brun,Gabriele
Dunker,Melissa Panjer, 2011)

Many rules govern the process of recovering stolen assets; the money to be recovered
could be in foreign countries, and these countries must be convinced of the eligibility
of the country requesting this money. Also, it must be proven that the money was
illegally collected, which requires the issuance of a final ruling from the judiciary

proving the illegality of this money, as the process of recovering the money, requires
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a final ruling from a natural judge because other countries do not recognize rulings
issued by exceptional or special courts. Therefore, they consider the ruling issued by
them to be useless. (Kevin M. Stephenson,Larissa Gray,Ric Power,Jean-Pierre
Brun,Gabriele Dunker,Melissa Panjer, 2011)

Recovering the money must be a final judgment from a criminal court, i.e. a natural
judge. All legal guarantees must be available in the judgment, such as the right of
self-defense and the right of veto, in addition to exhausting the legal avenues to
challenge the judgment. (Khalaf, 2022)

Also, the next step includes addressing the competent authorities in those countries
where the stolen assets are located and presenting an integrated file containing all
documents and final judicial rulings that prove the illegality of this money so that the
authorities take the necessary legal measures toward recovering these funds. (Al-
Najjar, 2021)

Access to that money is not easy due to money laundering companies that transfer
money to banks and other regions. These moves lead to the erosion and diminishment
of money. Hence, such efforts may lead to the recovery of only about 20% of the
transferred assets, except the frozen funds. (Ismail, 2018)

On the other hand, there are those strict rules and procedures of the banking system,
especially those rules of international law concerning the bank’s secrecy and the
conditionality of allowing only the depositor himself to have access to the account.
So, recovering any money from these banks is a highly complex process due to the
long wait for the judicial ruling cycle referred to in the previous paragraph. (Ismail,
2018)

Legal immunities are also granted to particular groups, which would impede efforts
to prosecute stolen assets. Granting some legal immunities to specific groups of

people helps with impunity, and sometimes countries find that the official accused of
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corruption crimes may hold more than one nationality. In the event of an accusation,
a perpetrator flees from one country to another to escape accountability and
punishment and is protected through the laws and the immunity granted to him/her
by the nationality obtained from this country. )Nermin Marmesh, Mazen Lahham,
Ismat Sawalha(Y+Ve ¢

In the same context, the immunity established for some public officials in the state
comes to facilitate their carrying out particular tasks, such as the immunities granted
to heads of states, given that the head of state is a natural and legal person who
represents the state in the international community, and expresses the sovereignty of
his/her state. )Nermin Marmesh, Mazen Lahham, Ismat Sawalha(Y:)e «

Undoubtedly, such immunity was a source of facilitating the transfer of money and
the transfer operations. The risk, however, increases if the government is corrupt and
is involved, as in the case of Nigeria and Abacha corruption acts. Suppose the
governance structure is weak in the face of corruption. In that case, recovered funds
are exposed to the risk of being wasted and lost within the same corruption channels.
This is because such funds could easily go back to the pockets of its thieves, their
families, or partners or communicated in any other way that loses its cumulative effect
without guarantees to exploit the proceeds of corruption for the benefit of the victims.
The case of Nigeria is an excellent example. )Nermin Marmesh, Mazen Lahham, Ismat
Sawalha(Y+Ye «

Also, this was the case in Egypt, where most of the business people who were involved
in corruption crimes during the previous regime fled by acquiring other countries'
nationalities and their immunities. And at a later stage, they conducted subsequent
negotiations to achieve reconciliation as one of the solutions offered to stop
prosecuting them in exchange for the settlement procedure and the return of part of

the stolen assets transferred abroad. (Al-Najjar, 2021)
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Although reconciliation is considered one of the solutions, it can be perceived to be
one of the legal and procedural obstacles because reconciliation takes place within
the framework of legal and judicial procedures with the owners of the transferred
money. Then the owners of the transferred money recover their complete freedom to
return to their original country and recover all their political and economic rights and
their full right to continue their activities and investments inside and outside the

country. (Al-Najjar, 2021)

4.1.1 Inability/unwillingness to provide MLA.

MLA is a process by which jurisdictions seek and provide assistance in gathering
information, intelligence, and evidence for investigations, either in implementing
provisional measures or in enforcing foreign orders and judgments. (Kevin M.
Stephenson,Larissa Gray,Ric Power,Jean-Pierre Brun,Gabriele Dunker,Melissa Panjer,
2011)

An MLA request is generally required to enforce confiscation orders; however, the
request must typically be submitted in writing format and abide by specified
procedures and conditions, which were mentioned and set out in either the bilateral
or the multilateral agreements or even in the domestic legislation. (Jean-Pierre Brun,
Larissa Gray, Clive Scott, Kevin Stephenson, 2011)

In the investigation stages, these requests generally require provisional measures,
evidence, or the use of specific investigative techniques, including, for instance, the
ability and the authority to enforce the production of bank account documents. The
competent authority needs to obtain seizure orders, among other orders. (Jean-Pierre
Brun, Larissa Gray, Clive Scott, Kevin Stephenson, 2011)

Although different countries have their requirements for legal affairs assistance, this

variation can pose a challenge to foreign jurisdictions and consequently in providing
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MLA. Especially within the context of filing requests for the MLA, each country has its
requirements. (Jean-Pierre Brun, Larissa Gray, Clive Scott, Kevin Stephenson, 2011)

In Switzerland, the process is governed by the Federal Act on International Mutual
Assistance in Criminal Matters (IMAC), stating that the MLA request must be written
and submitted in either French, German or Italian. An official translation of the
application is permitted, provided the recipient country provides it. (Gretta Fenner
Zinkernagel -Anja Roth , 2012)

It must also meet several formal requirements and criteria, including the reason for
submitting the request and the legal qualification of the offenses. Moreover, it must
include information on the subject matter, the office or the legal entity from which
the request was issued and released, and the person who is under investigation or
subject to the criminal proceedings (Gretta Fenner Zinkernagel - Anja Roth, 2012)
The request should contain a summary of the relevant facts and the text of the
regulations applicable at the place where the offense was committed. It should also
contain the original or an officially authenticated copy of an enforceable judgment
and the original or an officially certified copy of the warrant of arrest or any other
document issued according to the regulations of the requesting State and having the
same effect. (Gretta Fenner Zinkernagel -Anja Roth , 2012)

On the other hand, other countries have similar specific requirements, though they
vary from one country to another, and this variation presents a considerable challenge

to foreign jurisdictions. (Gretta Fenner Zinkernagel -Anja Roth , 2012)

4.1.1.2 Challenges for the MLA:

It is not easy to meet MLA's criteria, especially with the level of development of the

requesting countries. All-encompassing challenges are related to acquiring support
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and assistance from the requesting countries. (Guillermo Jorge, Governance Latam,
2017)

As mentioned earlier, the regulating laws for asset recovery depend primarily on the
national criminal law in the affected country, which always gives priority to domestic
and local cases, especially within the context of the absence of people who can follow
up on the cases that have international features. And that is why local cases for which
they will be accountable are always prioritized. Consequently, the requested countries
will not devote their resources to tracing proceeds from corruption acts or crimes
committed in the requested countries. (Guillermo Jorge, Governance Latam, 2017)
Under MLA regulations, or within the bilateral or multilateral treaties, as well as most
domestic legislations, the requesting country shall identify the exact amount of the
proceeds of the corruption act that is allegedly located in the requested state.
(Guillermo Jorge, Governance Latam, 2017)

This condition is challenging and almost impossible to identify from the requesting
country without prior investigative and judicial investigations after receiving the
required information for urging the investigation from third parties. This undoubtedly
constitutes another challenge for the MLA request in general. The failure of the
Egyptian experience in requesting MLA is an example of this. (Nermin Marmesh,
Mazen Lahham, Ismat Sawalha, 2015)

Another factor is the time consuming due to the judiciary system, especially with the
condition accompanied by the request. The requested state would ask the requesting
country to trace the fortified and confiscated asset back to its legitimate owner.
Tracking and proofing the origin of the money in a bank account, or proofing the
source of the funds used to buy the assets, in turn, takes much time. That affects the
MLA proceedings and causes a delay in the process, especially since the average per

jurisdiction takes around a minimum of two years, making the requirement almost
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impossible to fulfill before the case exceeds the statute of limitations. (Guillermo
Jorge, Governance Latam, 2017)

Similar adverse outcomes may also be expected when the requested country delays
request or does not provide a quick freeze and ignores the main rules regulating the
bank secrecy in the requesting government or the confiscation or forfeitures
mechanism exercised in the requesting country. (Guillermo Jorge, Governance Latam,
2017)

There is also a requirement to comply with specific formats and conditions for
submitting an MLA request when major corruption cases are uncovered; it can result
in solid national political and public pressure for the relevant authorities to act
quickly. (Gretta Fenner Zinkernagel -Anja Roth , 2012)

As a result, MLA requests are often submitted too quickly and without sufficient
information, which was also one of the reasons for the failure of Egyptian authorities
to receive MLA. (Khalaf, 2022)

In Egypt, bilateral cooperation and MLA took place between the Egyptian and Swiss
sides, and many discussions were held in a positive framework to find non-typical
solutions to facilitate and expedite the procedures for recovering the transferred
funds and smugglers abroad. However, the role of the Swiss side was not positive in
all periods within the framework of returning the stolen Egyptian funds. (Khalaf, 2022)
The Swiss courts ruled that the Egyptian side should not have access to the files of
criminal procedures related to the Egyptians’ frozen funds. After the Egyptians were
granted access, this decision was challenged by the owners of those accounts, and
the Swiss Federal Court’s decision was based on the fact that the institutional situation
in Egypt does not guarantee that the responsible authorities maintain the

confidentiality of information. (Al-Najjar, 2021)
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This confirms the difficulties of the process of recovering funds; it is not an easy task
to convince any country to declassify its bank accounts to track such funds. For
example, Mubarak and the senior figures of his regime obtained final verdicts of
innocence in many cases considered by the Egyptian judiciary. (Diab, 2013)

The countries that had previously frozen some assets owned by Mubarak had the
impression that the Egyptian government did not have convincing evidence that these
funds were obtained from corruption, abuse of office, or other illegal methods. There
was also lack of response on the Egyptian government's side since 2011. (Saleh, 2015)
Also, the European Union has sent several requests to hand over the codes of major
transfers that took place in Egypt during and after the January 25 Revolution, but the
Central Bank denied the passage of these transfers through it, which complicated the
process of the cooperation. (Khalaf, 2022)

However, reports explored the effectiveness of international cooperation with Egypt.
The such collaboration led to the referral of 98 cases to the courts, in which 60
convictions were issued, and the seizure of funds and confiscation of about 18 million
dollars and 200 million Egyptian pounds (without specifying the nature of the offenses
referred to in these provisions. (MENAFATF, 2021)

Some organizations have criticized the international community’s response to asset
recovery in the case of Egypt. According to some experts, the close ties of politically
exposed persons (PEPs) with several countries could have been a reason for the
slowness in freezing their assets. (Nermin Marmesh, Mazen Lahham, Ismat Sawalha,
2015)

Nigeria's efforts in stolen assets recovery are an excellent example of the MLA, as
Switzerland has cooperated with the Nigerian authorities, and their cooperation was

the main reason for restoring the stolen assets. They have done pioneering work in
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this regard. (The International Bank for Reconstruction and Development/The World
Bank, 2007)

As mentioned earlier, the criteria for providing MLA is to have a final judicial sentence
and proof of the proceeds from corruption acts and obtain a final judgment of
confiscation from the Nigerian courts, which at that time was considered a
complicated matter at both the legal and the political levels. However, within the
commitment of Switzerland to the fight against corruption by December 1999, the
Swiss authorities accepted the first request for MLA, which allowed them to issue a
decision to freeze funds. So, Nigeria was the first country to recover stolen assets
(more than USD 700 million). (The International Bank for Reconstruction and

Development/The World Bank, 2007)

4.1.2 Bank secrecy law

Another difficulty is Banking secrecy, which is one of the principles of banking work,
according to which banking institutions may not disclose any information related to
the bank account of one of their clients. Just as banking secrecy is a tool of
reassurance, stability for customers, and confidence in domestic and international
banks, it is also an obstacle to recovering dowry funds. Banking secrecy poses
significant difficulties in obtaining bank account information for the owners of the
stolen assets, as well as a major obstacle to determining the actual size of the
transferred money. (Ismail, 2018)

To overcome this obstacle, many international conventions, such as the UNCAC,
included what allows deviating from the principle of banking secrecy by providing
banking information related to corruption crimes. To this end, they have developed
appropriate mechanisms in their internal legal systems to overcome obstacles that

may arise from applying banking secrecy laws”. (Ismail, 2018)
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However, it is accepted that they have not stipulated a departure from secrecy if there
were indications or evidence that these funds would be used to finance terrorism.
(Ismail, 2018)

As for UNCAC Article 31.7, it expressly permitted derogation from the duty of bank
secrecy by informing the competent authorities of the information and data contained
in the bank records. (UNODC, unodc.org, 2022)

The African Union Convention on Preventing and Combating Corruption also included
a restriction on the commitment to banking secrecy in combating corruption. It is
evident in Article No. 17 of the Convention, which stipulates that “State Parties are
obligated not to take banking secrecy as an excuse to justify their refusal to cooperate
about crimes related to corruption and related crimes under this Agreement.” State
parties are obligated to conclude bilateral agreements to lift banking secrecy on
suspicious bank accounts and grant the competent authorities the right to obtain any
evidence that banks or financial institutions possess under judicial coverage. (Union,
2006)

Nevertheless, among the things one cannot deny are those related to the inaction of
the receiving countries for the transferred money in returning it, as they fear for their
local currencies and the impact that could leave on their economies amid those
economic crises afflicting banks in the western countries. Hence, banks in the west
refrain from disclosing customer information. Therefore, banking secrecy is one of
the most significant obstacles in recovering stolen assets. Some have described it as
a semi-legal cover for money looting and smuggling abroad.

Egypt has received support from different countries, and the recovery of the stolen
assets varied, as some countries, like Switzerland, used a constitutional provision to
lock down $410 million and freeze another $290 million. On the other hand, a country

like the United Kingdom waited for collateral action from the EU and waited for the
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EU to impose a broad sanctions agreement. Consequently, this action caused a delay
in freezing and confiscating funds, which allowed several PePs to transfer their funds

to other jurisdictions with strict banking secrecy laws. (Esterman, 2012)

4.1.3 Lack of trust between countries:

At the international level, there is a lack of confidence in the intentions of some
countries seeking to confiscate these funds in their favor and deprive their owners of
this wealth through the use of information, data, and evidence provided by the
countries that own the funds. (Kevin M. Stephenson,Larissa Gray,Ric Power,Jean-Pierre
Brun,Gabriele Dunker,Melissa Panjer, 2011)

There is also a lack of confidence in the internal procedures of the countries where
the funds are located; these countries would confiscate such funds for their benefit
on the pretext that they are funds obtained from crimes and money laundering. Such
countries do not want anything to negatively affect their local currencies or weaken
their economies in the event of returning that money, especially in light of the
economic crises that Western countries are going through. (Kevin M.
Stephenson,Larissa Gray,Ric Power,Jean-Pierre Brun,Gabriele Dunker,Melissa Panjer,
2011)

The difference in legal systems and their procedures and the failure to follow the
correct mechanisms or a unified mechanism, in addition to the lack of accurate and
sufficient information, data, and evidence, affect the process of recovering stolen
assets. (Kevin M. Stephenson,Larissa Gray,Ric Power,jJean-Pierre Brun,Gabriele
Dunker,Melissa Panjer, 2011)

The multiplicity of authorities in the same country dealing with the money recovery
file leads to complications and confusion. There are also those overlapping
competencies between the agencies, which may lead to a lack of confidence in the

state authorities, slackening cooperation, and slow procedures. (Kevin M.
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Stephenson,Larissa Gray,Ric Power,Jean-Pierre Brun,Gabriele Dunker,Melissa Panjer,
2011)

In Egypt, recovering the funds requires final and categorical judicial rulings. The
patent campaign obtained by the former regime officials, the political instability that
the country was going through, and the fear of the countries holding the funds to
issue political and not judicial rulings hindered the process of recovering the funds.
Switzerland decided not to help and announced that it would not return the money to
Egypt in light of the political instability in the country. ) Menshawi(Y+ )¢ «

Also, from 2016 to 2019, the Egyptian authorities sent 6 requests to 4 countries to
seize funds in cases of profit and money seizure. Cooperation with counterpart
agencies led to the freezing of the account balance of one of the companies belonging
to one of the accused persons and the seizure of property belonging to another
defendant in one of the European countries. The courts are executing the ruling
issued by the Egyptian judiciary in the concerned country. (MENAFATF, 2021)
However, 3 requests were also submitted to a European country. No response was
received regarding two requests. The answer to the third request included the
necessity of proving the relationship between funds deposited abroad and the crime

committed in Egypt. (MENAFATF, 2021)

4.2 Key findings:

e Legal barriers represent a severe obstacle in restoring stolen assets, especially
for developing countries with internal challenges related to their judicial and
legal system. besides the lack of capacities, they were marked within their
requests for restoring stolen assets.

e Egypt lacks experience in the requirements for the MLA, which was the reason
for the delay in issuing confiscation orders, and led to wasting the

opportunities for restoring stolen assets.
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Nigeria benefited from the MLA presented by the Swiss authorities. However,
this assistance came within the Swiss plans to fight corruption.

The direct recovery strategies have usually obtained better results, especially
with the coordinated legal process in each relevant jurisdiction advancing the

victims’ rights on a priority basis. (Guillermo Jorge, Governance Latam, 2017)
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Chapter V Safe havens and offshore financial centers economic interest

This chapter tests the third hypothesis; the lack of political will of the recipient's
countries and "safe haven" to transfer the stolen assets back due to the benefits of
the excessive amounts entering their bank's accounts, especially within the nature of
the international mechanisms for being non-binding, which is the main reason of

refusing to return the money in the safe haven countries.

5.1 The most prominent Offshore financial centers (OFCs) & Safe havens tax

havens

Usually, when the world's wealthy PePs and large corporations look for a tax or a safe
haven to protect their wealth, they go for areas with many advantages and low tax
rates, which is the first and primary condition. (Arabic, 2021)

Among these additional determinants, which are equally important, is the political
stability and the existence of a transparent political system that is not threatened by
a coup, war, or civil battles that may disrupt investment. (Arabic, 2021)

In addition, confidence in high-secrecy banking systems is also an essential condition,
which generally means the ability of the banking system in that country or territory to
hide funds. This includes analysis of property registration, legal entity transparency,
tax and financial regulations, cooperation with international standards, and others.
(Arabic, 2021)

Besides, the geographical location of the tax haven, accessibility, and connectivity are
considered essential conditions and preferential criteria among the various havens

around the world. (Arabic, 2021)
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5.2 Offshore financial centers (OFCs), Tax and Safe havens interest:

There is no comprehensive definition of safe havens, and there are no specific criteria
for considering an area a safe haven or not. Different visions for this matter differ
from one person to another, from one organization to another, and from one
government to another. (Anan, 2021)

Despite this discrepancy, according to the closest definition to this term, safe havens
are those countries or regions that do not impose taxes. It can also refer to those
countries putting low taxes on capital from abroad, in contrast to the confidentiality
and privacy granted to the owners of those funds away from their governments.
(Anan, 2021)

Safe havens are the preferred destination for stolen funds, and their names can often
be found on the global list of tax havens. Scholars have defined OFC as the jurisdiction
of the country which offers financial services to non-residents to frustrate or fudge
the legal aspects of the non-residents in their jurisdiction or home country, and they
usually have been used illegally for tax evasion. (Gordon, 2021)

OFCs are characterized by opaque financial structures, such as strict bank secrecy
laws and legal instruments that facilitate hiding the identity of the ones who own the
assets. Given that some of these centers derive a large portion of their GDP from
providing confidential financial services to non-residents, it is not surprising that they
are often reluctant to break their code of secrecy and share information.
(international, Recovering stolen assets: A problem of scope and dimension , 2011)
The Virgin Islands ranked first among the most significant tax havens in the world,
according to the index of corporate tax havens in 2021, followed by the Cayman
Islands and Bermuda, which are from the British Overseas Territories. (Aljazeera,

2021)
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Also, countries such as Switzerland, Andorra, Monaco, Liechtenstein, Luxembourg,
and Cyprus have traditionally offered a high level of bank secrecy and low tax
regimes— features that facilitate the stashing of stolen assets. (international,
Recovering stolen assets: A problem of scope and dimension, 2011).

The index reveals that the OECD countries and their regions are responsible for 68%
of tax abuses. The Netherlands, Switzerland, and Luxembourg are at the top of the
rankings, followed by Hong Kong and Jersey. Spain is ranked 22nd with a tax haven
index of 1.6 percent. (Aljazeera, 2021)

According to the U.S. government, Afghanistan, Brazil, Cambodia, Guatemala,
Lebanon, and Kenya are among the top 60 countries of concern that are laundering
illicit funds. One of the surprising things is that the Cayman Islands was removed
from the E.U. blocklist of tax havens in 2020 after a major public relations campaign
despite its progress in ranking among the most prominent tax havens in the world.
(Aljazeera, 2021)

Countries' economies incur hundreds of billions of losses from transferring these
funds abroad without obtaining the taxes due. This issue has tempted many regions
to open their doors to those capitals, even if the return is criticism or temporary
international sanctions, which are not compared to the size of the gains they receive.
(Anan, 2021)

According to the data collected within the joint project between the Universities of
California, Berkeley, and Copenhagen to analyze the tax situation in 21 US countries,
the volume of private financial wealth that is not subject to any taxation worldwide is
about $32 trillion. (Thomas Terslgv, Ludvig Wier and Gabriel Zucman, 2022)
Researchers involved in the project noted that approximately 40% of multinational
corporation profits are transferred to tax havens each year, which causes losses of
about 10% of global corporate tax revenues, despite efforts to reform the tax system
for those companies that suffer from cracks. (Thomas Terslev, Ludvig Wier and
Gabriel Zucman, 2022)
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5.2.1 The British Virgin Island BVI:

The BVI leads with 6.4% of the world's corporate tax offenses and hosts about 2.3% of
the financial activity of multinational corporations worldwide. Moreover, it topped the
list with 6.4% of corporate tax violations worldwide. Besides, the Virgin Islands
encompasses around 400,000 companies, deeply reflected in its economic and
financial level. (Baker, 2019)

The Virgin Islands' financial sector controls and influences more than $1.5tr of
investment worldwide; 60 percent of the BVI government’s income is from financial
services, which reflects the real benefits here. Further, it has more than 400,000
business companies working actively and supporting around 2.2 million jobs, which
enabled the Islands to be the seventh most significant source of foreign direct
investment. (Hales, 2017)

But the leaked documents highlighted the importance of stolen assets recovery and
international initiatives. Those documents showed how some wealthy business
people, PePs, and politicians used the secrecy offered by offshore jurisdictions, such
as the BVI, to hide assets proceeds from corruption acts to avoid paying taxes. (Stott,

2022)
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British Virgin Islands: company incorporations on the rise
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Source: BVI Financial Services Commission's Statistical Bulletin

Figure 2 company incorporations in the BVI

Source: BVI Financial services commission’s statistical Bulletin

5.2.2 The Cayman Islands

The Cayman Islands is so famous for those who seek to hedge funds; reports showed
that, in 2017, around 85 percent of the world’s hedge funds existed in the Cayman
Islands. (Deepak, 2021)

It was argued that the Cayman Islands occupies second place in the index at around
6% and is home to about 1.9% of global financial activity. The Bahamas later provided
similar facilities. (Aljazeera, 2021)

The Caymans have become a popular and attractive tax haven among PePs and large
multinational corporations because of its financial policy, which exempts the

corporates from income taxes, including the interest or dividends earned on
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investments, besides the money earned outside of its jurisdiction and territories.
(White, 2021)

The Cayman Islands, as shown in figure 5, collects 100% of its corporate tax receipts
by artificially attracting $40 Bn. in profits from high-tax countries. (Thomas Tarslgv,

Ludvig Wier and Gabriel Zucman, 2022)

Cayman Islands collects 100% of their corporate tax receipts by

artificially attracting $40 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits
Shifted profits ($Bn.)

Tax revenue gain from shifted
profits ($Bn.)

Total coporate income tax
revenue ($Bn.)

Figure 3 corporate tax of Cayman Islands

Source: The Missing Profits of Nations (Thomas Terslev, Ludvig Wier and Gabriel Zucman,

2022)

5.2.3 Bermuda

The Bermuda archipelago is responsible for 5.7% of the tax abuses of international
companies and hosts 1.6% of the financial activity of multinational companies.
(Aljazeera, 2021)

Also, it collects 97% of its corporate taxes receipts by artificially attracting $ 84 Bn in
profits from high-tax countries. (Thomas Terslgv, Ludvig Wier and Gabriel Zucman,

2022)
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Bermuda collects 97% of their corporate tax receipts by artificially

attracting $84 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits
Shifted profits ($Bn.)

Tax revenue gain from shifted
profits ($Bn.)

Total coporate income tax
revenue ($Bn.)

Figure 4 corporate tax of Bermuda

Source: The Missing Profits of Nations (Thomas Terslav, Ludvig Wier and Gabriel Zucman,

2022)

5.2.4 Netherland

With a tax haven index estimated at 5.5%, the Netherlands hosts 11% of the financial
activity of companies worldwide and is the number one country in this area.
(Aljazeera, 2021)

As shown in figure 7, the Netherlands collects 28% of its corporate tax receipts by
artificially attracting $106 bn in profits from high-tax countries. (Thomas Tearslav,

Ludvig Wier and Gabriel Zucman, 2022)
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Netherlands collects 28% of their corporate tax receipts by

artificially attracting $106 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits
Shifted profits ($Bn.)

Tax revenue gain from shifted
profits ($Bn.)

Total coporate income tax
revenue ($Bn.)

Figure 5 corporate tax of the Netherlands

Source: The Missing Profits of Nations (Thomas Terslev, Ludvig Wier and Gabriel Zucman,

2022)

5.2.5 Switzerland

Switzerland continues to be the leading offshore financial center in the world. For
developing countries, as described, it continues to be a black box. It applies the
strategy of “zebra”, which contains the clean money of the wealthy industrialized
countries and the dirty money of the poor developing countries. (Gross D. , 2016)

Switzerland is one of the most prominent tax havens in the world, especially for funds
to be kept in a safe place and merged with a substantial economy with high credibility.
Furthermore, Switzerland is best suited for that role, especially with its reputable

offshore financial sector accompanied by highly rated banks. (Paldam, 2013)
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Figure 6 Market share in the wealth management of offshore companies

Source: Boston Consulting Group Wealth Consulting 2015 Report, from swissinfo.ch

In 2014, the wealth of border remittance management amounted to $11 billion, and
Switzerland took a leading position in this market, with a share of $27 billion. (Gross
D., 2016)

Switzerland's financial sector is responsible for about 5.1% of global tax abuses.
However, in recent years, the financial activity of international companies in
Switzerland has shrunk to 3.4%. (Aljazeera, 2021)

As shown in figure 9, Switzerland collects 39% of its corporate tax receipts by
artificially attracting &102 Bn in profits from high-tax countries. (Thomas Tearslav,

Ludvig Wier and Gabriel Zucman, 2022)

Switzerland collects 39% of their corporate tax receipts by

artificially attracting $102 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits
Shifted profits ($Bn.)

Tax revenue gain from shifted
profits ($Bn.)

Total coporate income tax
revenue ($Bn.)
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Figure 7 corporate tax of Switzerland

Source: The Missing Profits of Nations (Thomas Terslev, Ludvig Wier and Gabriel Zucman,

2022)

5.2.6 Luxembourg:

Luxembourg ranks sixth with 4.1% and is home to 9% of the global financial activity
of multinational corporations. Moreover, due to low-income tax rates, it started in the
early 1970s to attract and grasp the attention of investors from other European
countries, like France, Germany, and Belgium. In contrast, for the non-European
countries and the non-residents, it attracted their attention because of the lack of
concealment taxes on interest and dividend income, and the most important thing is
their banking secrecy rules. (IMF, 2000)

In 2019, direct investments massively passed through Luxembourg. The FDI was 67
times greater than the country’s GDP. It has a population of 650,000 and 140,000
companies, 90% controlled by non-Luxembourg citizens. (Euronews, 2021)

Several disclosures shed light on how the wealthiest people selected Luxembourg to
take advantage of tax havens and invest their money or assets with the goal of tax
avoidance or tax evasion. Also, reports usher to the possibility of the involvement of
money laundering. (Euronews, 2021)

As shown in figure 10, Luxembourg collects 49% of its corporate tax receipts by
attracting $57 Bn in profits from high-tax countries. (Thomas Terslav, Ludvig Wier

and Gabriel Zucman, 2022)
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Luxembourg collects 49% of their corporate tax receipts by
artificially attracting $57 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits %

Shifted profits ($Bn.)

Tax revenue gain from shifted
profits ($Bn.)

Total coporate income tax
revenue ($Bn.)

Figure 8 corporate tax of Luxembourg

Source: The Missing Profits of Nations (Thomas Terslaev, Ludvig Wier and Gabriel Zucman,

2022)

In 2014, Luxembourg was accused of setting up an extensive tax avoidance regime
for multinational companies and corporates that took advantage of Luxembourg and

its lenient financial conditions. (Algabas, 2021)

5.2.7 Hong Kong

Hong Kong ranks seventh in the list with 4.1% according to the tax havens index and
hosts about 5.5% of the activity of multinational companies. (Aljazeera, 2021)

Figure 11, shows that the country collects 56% of its corporate tax receipts by
artificially attracting $43 Bn in profits from high-tax countries. (Thomas Tarslav,

Ludvig Wier and Gabriel Zucman, 2022)
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Hong Kong collects 56% of their corporate tax receipts by
artificially attracting $43 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits
Shifted profits ($Bn.)

Tax revenue gain from shifted
profits ($Bn.)

Total coporate income tax
revenue (3Bn.)

Figure 9 corporate tax of Hong Kong

Source: The Missing Profits of Nations (Thomas Tearslev, Ludvig Wier and Gabriel Zucman,

2022)

5.2.8 Jersey

This island is responsible for 3.9% of the tax abuses of international companies and
hosts about 0.51% of the financial activity of international companies. (Aljazeera,
2021)

Further, as shown in figure 12, it collects 95% of its corporate tax receipts by
artificially attracting $ 19 Bn in profits from high-tax countries. (Thomas Tgarslav,

Ludvig Wier and Gabriel Zucman, 2022)
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Jersey collects 95% of their corporate tax receipts by artificially

attracting $19 Bn. in profits from high-tax countries:

Revenue collected on shifted
profits, % of total revenue

Tax rate on shifted profits
Shifted profits ($Bn.)

Tax revenue gain from shified
profits ($Bn.)

Total coporate income tax
revenue ($Bn.)

Figure 10 corporate tax of Jersey

Source: The Missing Profits of Nations (Thomas Terslav, Ludvig Wier and Gabriel Zucman,

2022)

5.3 The Nigerian assets and corporates in Offshore financial centers (OFCs) &
Safe havens tax havens

The Nigerian stolen assets were transferred to many offshore financial centers and
tax havens. As shown in figure 13, Nigeria loses around 25% of its corporate tax
revenue because of tax havens. They transferred money abroad to establish
corporates in tax havens as a legal way to launder the money proceeds from
corruption acts and to avoid paying taxes. (Thomas Terslev, Ludvig Wier and Gabriel

Zucman, 2022)
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Nigeria loses 25% of its corporate tax revenue because of these tax havens:

Profits lost Tax revenue lost Tax revenue lost
($, Millions) ($, Millions) (% of corp. tax revenue

All havens 3,510 1,053 25%

EU havens 1,147 344 8%

Belgium 120
Cyprus 2
Ireland 182

Luxembourg 104
Malta 0

Netherlands 739
Non-EU tax havens:
Switzerland

Bermuda, Caribbean, Puerto Rico, Hong Kong,
Singapore and others

Figure 11 Nigeria lost because of the tax havens

Source: The Missing Profits of Nations (Thomas Terslav, Ludvig Wier and Gabriel Zucman,

2022)

Although some of the stolen assets have been repatriated from New Jersey and
Switzerland back to Nigeria, there is still much money.

The government recovered some assets through collaborations with some tax havens
that agreed to return some stolen assets. (Sanni, 2021)

They cooperated with many countries, and several (MoUs) were signed. A trilateral
agreement was signed between the United States, Bailiwick of Jersey, and the Nigerian
federal government. Accordingly, an amount of $311,797,876 was transferred in May
2020. (NIGERIA, 2020)

The United Kingdom signed (MoU) with the federal government to return £4.2 million
from the looted assets. Also, another (MoU) was signed between the federal
government and Switzerland, which also gained cooperation from other countries.

(Sanni, 2021)
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5.4 the Egyptian assets and corporates in Offshore financial centers (OFCs) &

Safe havens tax havens

As reflected in figure 14, Egypt has lost around 7% of its corporate tax revenue
because of tax havens. The highest amount was the corporates established in
Bermuda, the Caribbean, Hong Kong, Singapore, and others. (Thomas Terslav, Ludvig

Wier and Gabriel Zucman, 2022)

Egypt loses 7% of its corporate tax revenue because of these tax havens:

Profits lost Tax revenue lost Tax revenue lost
(8, Millions) (8, Millions) (% of corp. tax revenue)

All havens 4,603 1,059 7%

EU havens 1,117 257 2%

Belgium 400
Cyprus 7
Ireland 317

Luxembourg 101
Malta [3
Netherlands 287

Non-EU tax havens:
Switzerland

Bermuda, Caribbean, Puerto Rico, Hong Kong,
Singapore and others

Figure 12 Egypt lost because of the tax havens

While most of the transferred money abroad was settled in either one of the European
countries, or Switzerland, as it was the preferred destination for the wealthy business
people and PePs, as those countries represent the convenient model of the substantial

economy with high credibility, besides their banking secrecy regulations. (IMF, 2000)

5.5 Key findings:
e Transferred assets and establishing international corporates are some of the

primary sources of income and GDP for the Offshore financial centers (OFCs),
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Tax, and Safe havens. Therefore, it will not be easy to transfer stolen back to
the requesting countries.

The decision to return stolen assets is not tightened only by the requested
country's approval and political will. International laws and regulations have a
privilege over the country’s political will. That was clear in the Nigerian case;
the Nigerian government insisted on recovering its stolen assets, and with the
pushing role of the CSOs, Nigeria managed to restore some of its money.

The Offshore financial centers (OFCs), Tax, and Safe havens depend heavily on
the legal barriers to either block or provide cooperation with the requesting
country.

Switzerland's anti-money laundering legislative arsenal still contains many
flaws. The biggest problem is that financial intermediaries are supposed to
investigate their clients and report suspicious transactions they discover. On
the other hand, the tools and means of scrutinization entrusted to the federal
authority to monitor financial markets (FINMA) are very limited. (Gross D. ,

2016)
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Conclusion

Stolen asset recovery is a complex phenomenon and is predominantly international
since it requires the participation of dysfunctional countries that only have interests
and benefits in common. It sheds light on what makes the collective action theory the
best theory in studying the process, as it allows the study of the different actors
involved in the process of stolen assets recovery. This process requires collaboration
efforts within the country to restore stolen assets and practical interstate cooperation
within the international legal framework, besides the bilateral relations, which proved
to have an essential role in the recovery in one way or another.

The case studies of Egypt and Nigeria proved that the challenges they faced in the
stolen asset’s recovery process were due to the lack of collaboration efforts within
and among agencies inside the countries themselves. They were not due to the
inefficiency of international efforts. Both countries face several challenges in
corruption investigations and are even more constrained when pursuing asset
recovery, which proves the research's first Hypothesis. Furthermore, there was an
apparent overlapping in the Egyptian agencies and the specialized entities and
institutions for asset recovery, besides a high degree of lack of collaboration and
coordination, which affected the assets recovery process. Moreover, there is also
overlapping of the mandates, and there are no clear boundaries among the
institutions, and other anti-corruption agencies, which caused obstacles to assets

recovery in both countries.

The interim regulations in the countries of the case studies could be described as
inefficient, as they failed either in curbing and mitigating corruption or providing
efficient internal control tools. Moreover, the success they managed to achieve was
due to international efforts, as Nigeria succeeded due to the role of the international

entities.
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Another challenge faced by Nigeria is the absence of specific provisions or laws on
asset recovery and the proceeds of corruption acts and crimes, as the federal
government depends primarily on the existing criminal and penal laws and
regulations.

As for Egypt, the absence of a specific unit to carry out financial investigations into
corruption was an obstacle. Consequently, attention has been only focused on the
criminal aspect.

Lack of capacity in both countries hindered many efforts in the restoring process, as

Egypt lacks legal expertise in asset recovery.

Also, the legal barriers represented a severe obstacle to restoring stolen assets,
despite Nigeria's getting the support and benefitting from the MLA presented by the
Swiss authorities. At the same time, the Swiss authorities announced the closure of
judicial cooperation with Egypt regarding assets. So, we can assume that this
assistance to Nigeria came from bilateral relations and the Swiss plans to fight

corruption.

About the offshore financial centers (OFCs), tax havens, and safe havens, and the
political role will help restore the assets. We can argue that it does not have a role in
restoring. However, it can get used to the legal barriers to delay the process and the
assistance but cannot block it, and that is due to the international system. It practices
pressure to mitigate the corruption acts even if the international mechanisms are non-
binding. Hence, we can say that there is a privilege of the international laws and
regulations over the country’s political well. That was reflected in the Nigerian case
due to the insistence of the Nigerian government and the pushing role of the CSOs.
They managed to restore some of their money. Furthermore, thus, rejects the third

research hypothesis.



Recommendations:

Recommendations to Egypt:
1. The importance of establishing a specific unit to carry out financial
investigations in corruption investigations.
2. Enhancing the capacities of their legal expertise in asset recovery, and
requiring the requested technical assistance from specialized countries.
3. Learn from the Nigerian experience, give space to the CSOs, and enhance their

role in the asset’s recovery process.

Recommendations to Nigeria
1. The importance of passing an effective law on asset recovery, especially since
the African Union Convention on Prevention and Combating Corruption also
does not include a specific article on asset recovery. It is only limited to the
confiscation of proceeds, and that law should reflect the provisions of the
UNCAC
2. Developing indigenous institutions for fighting corruption in Nigeria will have

to enhance its bargaining power.

General recommendations:

1. The importance of unifying international efforts and doubling the methods of
international cooperation between all countries and official and unofficial
international bodies concerned with recovering transferred funds and
combating the crime of money smuggling.

2. Unify all efforts to create an integrated international system for the recovery of
funds guided by the United Nations Convention against Corruption and

supported by political will.
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. The necessity to expand the circle of international cooperation to include even
countries that are not a party to the conventions.

. Abandoning some of the conditions and procedures impeding the process of
recovering the transferred funds to address all the obstacles standing in the
way of completing the process.

. The necessity of establishing national and international bodies, authorities and
networks specialized in strengthening oversight and accountability and
strengthening international cooperation in exchanging information and data
and exchanging experiences in recovering transferred funds.

. The need for lifting the legal and judicial restrictions in various agreements to
combat the crime of money looting. It is necessary to reconsider and amend
them and expand the scope of legal and judicial assistance applications.

. The necessity of concluding many bilateral, regional, and multilateral
agreements in the field of international cooperation (Mou)s for property
recovery and means of communication and information exchange.

. The necessity of formulating the mandatory nature of the provisions of the
conventions related to combating corruption, in general, and the crime of
money looted in particular because most of the conventions' texts came in the
form of invitations and recommendations not binding on states. They have the
freedom to choose between adopting them or leaving them.

. The development of criminalization and punishment techniques and

mechanisms of international cooperation in the field of stolen assets recovery
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