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Abstract

International organizations like the World Bank, the United Nations (UN) and
Organisation for Economic Co-operation and Development (OECD), and non-state
actors like the Transparency International (TIl) have encouraged countries to adopt
Access to Information (ATI) laws. Such laws are believed to increase transparency and
thus combat corruption. This thesis examines the recently introduced Malawi ATI Act

to determine its effect on control of public sector corruption in the country.

Using both primary and secondary sources, the study examined the level of
awareness, utilization and empowerment of the citizens by the ATI Act, as well as the
effectiveness of the Malawi Human Rights Commission (MHRC) and the Ministry of

Information in the implementation of the ATI Act.

The empirical data revealed low levels of awareness and utilization of the ATI Act as
well as low levels of transparency and accountability among public officials. Among
others, they fail to proactively disclose data in their custody and to provide the
information requested by citizens. The Commission and the Ministry have not
effectively implemented the ATI Act, including failure to develop and publish

guidelines and submit reports to Parliament.

The paper recommends a robust awareness campaign targeting citizens and public
officials, the development of necessary tools such as guidelines and manuals, proper
training of public officials concerning the Act, the digitalization of information held

by public institutions, and proactive disclosure of information.

Key Words: Corruption, transparency, accountability, access to information, citizen

empowerment.
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1.0. INTRODUCTION

1.1. Background

The level of corruption is a key element in economic underperformance, political
turmoil, and a major obstacle to poverty alleviation and development. Corruption has
detrimental effects and hurts the poor disproportionately by diverting funds intended
for development. It has the capacity to undermine democracy and rule of law, apart
from promoting inequality and discouraging foreign aid and investment (Moitra,

2019).

Legislation on free access to information is one of the tools for exposing government
corruption. The disclosure of information that would have not otherwise been publicly
accessible increases public sensitivity to corrupt behaviors by public officials. It also
enhances transparency, which is one of the main approaches for preventing

corruption and safeguarding the integrity of public service (Imrovi¢ & Nemec, 2018).

The term "access to information" refers to the right of citizens of society to seek,
receive and impart information, documents, materials, data or records held by public
bodies (Abdulai, 2022). It is an integral part of the fundamental right of freedom of
expression, as recognized by Article 19 of the Universal Declaration of Human Rights,
which states that the fundamental right of freedom of expression encompasses the
freedom to “to seek, receive and impart information and ideas through any media and

regardless of frontiers” (United Nations, 1948).

The concept of access to information is designated by a number of terminologies,
depending on the school of thought under emphasis as well as intents and purposes.
Some of the common terms include "freedom of information" (FOI), "right to
information” (RTI) and "right to know law." All these concepts are understood to have

a common goal of promoting and protecting the public right to know government



information (Abdulai, 2022). This study adopts the term "access to information" (ATI)
which is in line with the naming of the legal framework on access to information in

Malawi.

The ATI was recognized as a fundamental human right by the United Nations (UN) at
its first General Assembly (GA) session in 1946. Resolution 59(l) states that “freedom
of information is a fundamental human right and is the touchstone of all the freedoms
to which the United Nations is consecrated” (United Nations, 1946). The UN further
elucidated the point in Article 19(2) of the International Covenant on Civil and Political
Rights (ICCPR), emphasizing that “everyone shall have the right to freedom of
expression; this right shall include freedom to seek, receive and impart information
and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in

the form of art, or through any other media of his choice” (United Nations, 1966).

Abdulai (2022) argues that the ICCPR provision on freedom of expression compels
States to enact access to information laws. In the same vein, the UN Human Rights
Committee, a body established to oversee the implementation of the ICCPR,
encourage States to introduce ATI laws and ensure that citizens have access to

information, particularly that held by the government (Abdulai, 2022).

1.2. Corruption in Malawi

Corruption is, by its nature, a clandestine activity. It makes accurate information hard
to obtain, hence it is difficult to measure its nature and extent in any country
(Langseth, 2006). Corruption perception surveys, scholarly and government

publications have been used to gain insight on the levels of corruption in Malawi.

Malawi suffers from massive corruption, and is ranked poorly in corruption perception
indices and surveys. Quite often, it is home to various forms of corruption scandals,

especially in the public sector (Strasser, 2016). The 2021 Corruption Perception Index



(CPI) by Transparency International (TI) ranks Malawi 110 out of 180 countries with a
score of 35 percent (where 0 denotes most corrupt and 100 least corrupt). This shows
an improvement, though not significant, as Malawi's score was 30 percent in 2020

and 31 in 2019 (Transparency International, 2022).

A corruption and governance survey by the Institute of Public Opinion and Research
(IPOR) indicates that 97 percent of Malawians consider corruption a serious problem
(Dulani, et al., 2019). The IPOR survey results corroborate CPI claims that Malawi has
significant levels of corruption. Nawaz (2012) and Kukutschka (2014) argue that
corruption in Malawi is more prevalent in the public sector and takes various forms,
such as facilitation payments, nepotism or patronage networks in appointment to

public service positions or award of government contracts.

A typical example of corruption in the public sector in Malawi is the “Cashgate
scandal”’. The scandal, uncovered in September 2013, was dubbed "Cashgate" because
low level public officers involved in the scheme were found with stockpiles of cash in
their homes and vehicles. For instance, a government accounts clerk whose monthly
emoluments were less than $100 was found with over $300,000 in his car (Anders,
et al., 2020; Strasser, 2016; Anders, 2021). The Cashgate involved the manipulation
of the government payment system (Integrated Financial Management Information
System - IFMIS) by public officers through the transfer of funds from the government
bank accounts to private companies owned by their close associates and relatives in
disguise of being payment for goods and services. Once a payment was confirmed,
they would delete the transaction from the system. As a result, the government of
Malawi lost 13.6 billion Malawi Kwacha (approximately USD 32 million) within six

months (Baker Tilly, 2014; Anders, 2021).

According to the various sources of data on the levels of corruption in Malawi, the

country is still marred by various types of corruption, from the high-level political



corruption to petty bribery that impede service delivery. This suggests that more work

remains to be done in the battle against corruption in Malawi.

1.3. The fight against corruption in Malawi

Since the dawn of multiparty democracy in 1994, Malawi has initiated several anti-
corruption reforms to address the problem of corruption. In line with the democratic
principles of increasing public trust and promoting good governance, Malawi adopted
a new Constitution in 1994. Section 13(o) of the Constitution requires that the
government adopts and implements policies and measures which guarantee
accountability, transparency, personal integrity and financial probity (The

Constitution of the Republic of Malawi, 1994).

Pursuant to the dictates of the 1994 Constitution, the President of Malawi assented
to the Corrupt Practices Act on 1t December 1995 to make comprehensive provision
for the prevention of corruption, and to provide for matters connected with or
incidental to the foregoing. The Act criminalizes various corrupt practices, including
bribery, extortion, influence peddling, public officers performing functions corruptly,
possession of unexplained property and abuse of office (The Corrupt Practices Act,

2004).

This Corrupt Practices Act is one of the several legal frameworks established to
combat corruption. Other anti-corruption frameworks include the Public Finance
Management Act (2003), the Public Audit Act (2003), the Public Officers (Declaration
of Assets, Liabilities and Business Interests) Act (2013), the Financial Crimes Act
(2017), and the Public Procurement and Disposal of Assets Act (2018). The laws
established various governance institutions such as the Anti-Corruption Bureau, the

National Audit Office, the Office of the Director of Public Officers’ Declarations, the



Financial Intelligence Authority, and the Public Procurement and Disposal of Assets

Authority.

Despite having several governance institutions, the Anti-Corruption Bureau (ACB),
established under the Corrupt Practices Act, was for a long time perceived as the only
body responsible for dealing with all forms of corruption. However, with high levels
of corruption as demonstrated by Malawi’s low ranking in international indices on
corruption and integrity, punctuated by poor service delivery, a new strategy was
necessary. This resulted in the development and launch of the National Anti-
Corruption Strategy (NACS) in 2008 (The National Anti-Corruption Strategy, 2008).
The NACS introduced a multi-stakeholder approach to tackling corruption and
provided a framework for instituting anti-corruption reforms and promoting an ethical
culture in all spheres of the economy (Nkhonjera & Vilakazi, 2021; Dulani, et al., 2019;

Open Society Initiative for Southern Africa, 2017).

Despite numerous anti-corruption initiatives to control corruption in Malawi, studies
point to slow progress as corruption remains a widespread and persistent problem.
While some of the corruption measurement metrics indicate that Malawi has been
making progress on the anti-corruption front in recent years, the country is still
marred by high levels of corruption (Centre for Social Research, 2022; Transparency

International, 2022; Open Society Initiative for Southern Africa, 2017).

1.4. Linking access to information and corruption control

Mambulasa (2016) argues that access to information legislation enhances
inclusiveness and participation by the people in their governance, accountability,
transparency and openness. It, therefore, plays a critical role in the creation and
recreation of just societies for all. Abdulai (2022) further asserts that free flow of

information creates transparent and open societies. Transparency imports



accountability, which in turn produces effective and efficient service delivery.
Developing countries now increasingly view the implementation of an access to
information law as a key tool for promoting good governance and facilitating public
participation. In Malawi, for example, the NACS clearly provided for the need to pass
the access to information legislation if it was going to deal with corruption in the
country (Mambulasa, 2016). Thus, Malawi enacted the Access to Information (ATI) Act
in 2017 with the aim of exposing and preventing corruption and enhancing citizens'

ability to participate in public affairs (The Access to Information Act, 2017).

Access to information legislation reflects the fundamental premise that all information
held by governments is, in principle, public and may only be withheld from disclosure
if there are legitimate reasons, typically privacy and security (Abdulai, 2022). Access
to information ensures that citizens are aware of the decisions made by public entities
and the reasons for the decisions. In turn, citizens are empowered to enforce their
rights to access to information to verify that public entities make decisions in the
interests of the society as a whole and not motivated by individualistic motivations.
Abdulai (2022) argues that accountability of public officials can only be enforced
through effective implementation of access to information laws. However,
effectiveness highly depends on the ability of the citizens to access reliable

information.

Transparency is a critical element in tackling corruption. When citizens have greater
access to information, there is an increase in democratic accountability and
transparency. It also identifies and uncovers corrupt practices, and enables public
participation in the development of anti-corruption policy and law (Khumalo, et al.,
2016). Birkinshaw (2010) argues that secrecy is the main tool utilized by public

officials to abuse the power which had been given to them. The information is, in the



first place, not generated for the benefit of public officials, but for the citizens as a

whole.

The linkage between access to information laws and corruption is well-summarized
by Worthy & McClean (2015) who explain that access to information laws expose
corruption by providing the citizens with the information needed to make public
officials accountable, adding that such laws prevent corruption because they
encourage transparency among public officials. Being transparent makes these public

officials to avoid indulging in corrupt acts for fear of exposure and sanctions.

1.5. Structure of the thesis

This thesis is divided into seven chapters as follows:

Chapter 1 lays down the background of the research, including an analysis of
corruption and anti-corruption situation in Malawi, the linkage between access to

information laws and control of corruption.

Chapter 2 discusses the international and local access to information regimes. It
provides a summary of the Access to Information Act in Malawi and compares it with
the Model Law on Access to Information for Africa (the Model Law) and the regional

ATI legislation, particularly, for South Africa and Zimbabwe.

Chapter 3 discusses the academic literature on access to information laws in relation
to the control of government corruption. The purpose of this review was to expose
the research gaps evident in the literature. Specifically, it examines factors that enable
access to information laws to effectively control corruption. The chapter is also key in
the formulation of the research questions and hypothesis, as well as specific issues

of the study.



Chapter 4 introduces the theoretical framework on which the study is grounded. It
highlights the principal-agent theory and provides an overview of how inadequate
information by citizens (principals) allows the public officials (agents) abuse the
privilege and indulge in corrupt acts. The chapter also introduces and defines key
concepts used in the study, which include transparency and accountability. Finally,
the chapter presents the research question, hypotheses and key issues under

consideration.

Chapter 5 outlines the methodology that has informed this study, including the type
and sources of data. Primarily, both primary and secondary sources of data are
highlighted. Further, the chapter considers the instruments used for data collection
and analysis as well as the sampling methods. The chapter concludes by outlining the

framework used for handling ethical issues and the limitations of the study.

Chapter 6 presents and discusses the findings of the study, highlighting what the data
reveal about how ATI Act in Malawi contributes to the control of government
corruption. The chapter groups the findings under the following overarching themes:
level of awareness, empowerment of citizens, utilization of obtained information, and

transparency and accountability.

Chapter 7 relates the findings of the study to the research question and hypotheses.
The focus is on whether the findings of the study confirm or contradict the hypotheses
of the study. It also draws conclusions in relation to the agency theory and proposes

practical recommendations based on the research findings.



2.0. THE ATI REGIME

2.1.  Overview of the international ATI regime

Access to information (ATI) and other transparency laws are routinely advocated by
activists, politicians and officials as powerful anti-corruption weapons. However, ATI
laws combat corruption when combined with other accountability tools such as Civil
Society Organisations (CSOs) and free media (Worthy & McClean, 2015). The first ATI
law in the world was the Freedom of the Press Act adopted by Swedenin 1776 (Asogwa
& Ezema, 2017; Hazell, et al., 2010; Worthy & McClean, 2015). The law established
press freedom, including the freedom to print and disseminate materials about the
government, courts and parliament. The law, which forms part of Sweden’s
constitution, recognises that press freedom is contingent upon access to information

(Abdulai, 2022).

The milestone set by Sweden on access to information laws was only followed many
years later, with Finland adopting the Act on the Openness of Government Activities
in 1951 and the United States of America adopting the Freedom of Information Act
(FOIA) in 1966. Norway and Denmark adopted their ATI laws in 1970, while
Netherlands and France followed suit in 1978, and the United Kingdom and South
Africain 2000 (Asogwa & Ezema, 2017; Hazell, et al., 2010). The access to information
right has since been recognized by an increasing number of countries, including
developing ones, through the adoption of a wave of access to information laws. To
date, there are at least 136 countries that have adopted access to information laws,
while 65 other countries have pending proposals to adopt such laws (The RTI Rating,

2022; Abdulai, 2022).

The Swedish Freedom of the Press Act is considered a key milestone in the modern

era as it promotes access to information by declaring that “all official documents are



now available for inspection and copying” (Abdulai, 2022, p. 7). Further, the Act
provides for the right to appeal in an event that a request for information had been
refused. The law exempts from its purview the information held by public bodies
defined as commercial organisations and international memoranda before being filed.
The Swedish Secrecy Act contains other items exempted from access to information

(Abdulai, 2022).

Since 1951, the Finish Act on Openness of Government Activities includes not only
the citizen’s right of access to information in official documents but also the
authorities’ obligation to promote the openness of their activities by disseminating

information on their activities and producing relevant information (Abdulai, 2022).

The Freedom of Information Act (FOIA) in the USA is a federal law that establishes the
public’s right to obtain information from federal government agencies. Under Section
552(a)(3)(A) of the FOIA, any person, including U.S. citizens, foreign nationals,
organizations, associations, and universities can file a FOIA request (The Freedom of
Information Act, 1996). In 1974, after the Watergate scandal, the Act was amended
to force greater agency compliance. It was also amended in 1996 to allow for greater

access to electronic information (Brooke, 2005).

In the United Kingdom (UK), the Freedom of Information (FOI) Act became operational
in November 2000 and provides for the disclosure of information held by public
authorities or by persons providing services for them. As with the USA FOIA, Section
1(1) of the UK FOI Act stipulates that any person is entitled to make a request for
information to a public authority. Section 2(3) of the UK FOI Act makes information
held by public bodies available as a legal right, unless it is exempt or otherwise access
is qualified (The Freedom of Information Act, 2000). Consequently, the Act covers an
extremely wide range of public bodies, including all government departments, the

House of Commons and the House of Lords. Private bodies performing public
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functions may also be designated as public bodies by the Secretary of State (Section
4 as read with Schedule 1). Section 10 of the Act mandates public bodies to respond
to requests for information in writing and within twenty working days (The Freedom

of Information Act, 2000).

Central to any access to information regime is the existence of exemptions. This is
where certain information is excluded from being accessed by the public; exemptions
apply if some damage or prejudice would likely arise. Sections 21 - 43 of the UK FOI
Act contain many exemptions and include information concerning the Queen and the
Royal Family; the security and intelligence services; the National Crime Agency;

nationalised banks; and the Bank of England (The Freedom of Information Act, 2000).

Access to information has also been enshrined as a constituent of freedom of
expression in other major international instruments. For example, Article 19(2) of the
ICCPR stipulates that “everyone shall have the right to freedom of expression; this
right shall include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or
through any other media of his choice” (United Nations, 1966). In the same vein, Goal
16(10) of the Sustainable Development Goals (SDGs), calls upon States Parties to
ensure public access to information and protect fundamental freedoms (Sustainable
Development Goals, 2012). The UN Convention against Corruption (UNCAC) provides
that States Parties should establish specific mechanisms to ensure respect for access
to information and transparency (Article 13). Article 10 of the UNCAC requires public
disclosure and dissemination of specific information relating to the functioning of the

administration and its anti-corruption measures (United Nations, 2004).

In Africa, the African Union has championed the adoption of access to information
legislation in the context of democracy, fighting corruption and ensuring service

delivery. As such, Article 9 of the African Union Convention on Preventing and
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Combating Corruption obliges States Parties to adopt such "legislative and other
measures to give effect to the right to access to any information that is required to
assist in the fight against corruption and related offences" (The African Union
Convention on Preventing and Combating Corruption, 2003). Article 9 of the African
Charter on Human and Peoples' Rights also acknowledges that every individual shall
have the right to express his opinion and receive information (African Charter on

Human and Peoples' Rights, 1981).

In line with the aspirations of the African Union, the African Commission on Human
and Peoples’ Rights (ACHPR) formulated the Model Law on Access to Information for
Africa (the Model Law) as a guide for the development, adoption or review of access
to information legislation by the African States. Adopted in 2013, the Model Law is
not a legally binding document, and each State Party is allowed to adapt it to suit its
Constitution and the structure of its legal system. However, the Model Law calls upon
States to ensure that the principles and objectives of the Model Law are observed to
the utmost when adopting or reviewing national legislation on access to information

(Model Law on Access to Information for Africa, 201 3).

2.2. Overview of the Malawi ATI regime

Section 37 of the Malawi Constitution guarantees the right of access to public
information. It stipulates that “every person shall have the right of access to all
information held by the State or any of its organs at any level of Government in so far
as such information is required for the exercise of his or her rights” (The Constitution
of the Republic of Malawi, 1994). In 2017, a legislative measure was introduced to
concretize and operationalize the right of access to public information contained in
the Malawi Constitution by the people of Malawi through the Access to Information

Act (ATI Act).



The struggle for access to information in Malawi dates back to 2003 when the Media
Institute for Southern Africa - Malawi Chapter (MISA Malawi) spearheaded the
campaign for the development of ATI legislation. This was nearly ten years after the
adoption of the new Constitution. In January 2014, the government passed the
National Access to Information Policy which was followed by the parliament passing
the Access to Information Bill, which was prepared with assistance from the MISA
Malawi on 14 December 2016. The Bill was signed into law (ATI Act) by the former
President, Peter Mutharika, in February 2017 (Mambulasa, 2016; Centre for Law and

Democracy, 2016; Media Institute for Southern Africa, 2017).

The Global Right to Information Rating (RTI Rating) ranks the Malawi ATI law 33 out
of the 136 ATI laws around the world. Using various performance indicators, the law
accumulated 104 points out of a possible maximum of 150 points. The Malawi ATI
Act is considered relatively stronger than similar laws because it is broad in scope,
covering all three branches of government, designates a relatively independent
Human Rights Commission to receive appeals, has in place appropriate sanctions for
refusing access to information, a provision for the protection of good-faith

disclosures, and a strong set of promotional measures (The RTI Rating, 2022).

2.3. The ATI Act compared to the Model Law

The ATI Act in Malawi was developed with the guidance of the Model Law. This section
examines how the ATI Act conforms to the objectives and principles of the Model Law,
which is internationally recognized and forms the bedrock of modern legislation on

the right of access to information.

2.3.1. The objectives of the ATI Act

Section 4 of the ATI Act outlines the following as the objectives of the Act:

a. “make provision for access to information that is held by information holders;
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b. ensure that public bodies disclose information that they hold and provide
information in line with the constitutional principles of public trust and good
governance;

c. provide for a framework to facilitate access to information held by information
holders in compliance with any right protected by the Constitution and any
other law;

d. promote routine and systematic information disclosure by information holders
based on constitutional principles of accountability and transparency;

e. provide for the protection of persons who release information of public interest
in good faith; and

f. facilitate civic education on the right to access information under this Act (The

Access to Information Act, 2017).”

An analysis of the objectives of the ATI Act show that it closely meets the criteria set
forth by the Model Law. The objectives provide for access to information held by
public bodies, mechanisms for persons to access accurate information, as well as

educating people on their right to access information (Mambulasa, 2016).

2.3.2. The principles of the ATI Act

The Model Law contains seven general principles. This will be used as a guide to
identifying the extent to which the ATI Act conforms to these principles, including the
scope of application, refusals and exemptions, review and appeal mechanisms,

proactive disclosures, and protection of whistleblowers.

2.3.2.1. Scope of application

Section 2(a) of the Model Law states that “every person has the right to access
information of public bodies and relevant private bodies expeditiously and

inexpensively” (Model Law on Access to Information for Africa, 2013). In line with this
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provision, the Malawi ATl Act stipulates that a request for information may be made
orally or in writing (Section 18(1)) and processing of the request will be made within
fifteen working days after the request is received (Section 19(1)). The only fee payable
by an applicant shall be limited to reasonable standard charges for document
duplication, translation, or transcription which shall be prescribed by the Minister of
Information on recommendation of the Commission (Section 24) (The Access to

Information Act, 2017).

2.3.2.2. Refusals and exemptions

The Model Law requires that legislation creating a right of access to information must
be interpreted and applied based on a presumption of disclosure and that non-
disclosure should always be justifiable (Model Law on Access to Information for Africa,
2013). In conformity with this requirement, the Malawi ATI Act provides conditions
for refusing to disclose information (Sections 29-36). It further dictates that the
refusal shall be communicated to the applicant in writing, giving grounds for refusal
and informing the applicant of the availability of a process for reviewing the decision,
the institution to which the review may be lodged, and the period within which the

application for review may be made (Section 25).

2.3.2.3. Review mechanisms

Section 2(d) of the Model Law states that “information holders must accede to the
authority of the oversight mechanism in all matters relating to access to information”
(Model Law on Access to Information for Africa, 2013). In compliance, the Malawi ATI
Act stipulates that a person who has exhausted the internal review mechanism of the
information holder may apply to the Human Rights Commission. The application may
border on the refusal of access by the information holder, payable fees if considered

unreasonable, and failure by the information holder to comply with the various



timelines and decisions on the internal review (Section 44). Further, Section 46(1) of
the Malawi ATI Act gives powers to the Commission to give a direction to the head of
the information holder concerned where it finds that a person is entitled to access the

information requested (The Access to Information Act, 2017).

2.3.2.4. Appeal mechanism

Section 2(e) of the Model Law states that “any refusal to disclose information is subject
to appeal”’ (Model Law on Access to Information for Africa, 2013). In line with this
provision, the Malawi ATI Act provides for an applicant to apply for an internal review
where an information holder refuses to disclose the requested information (Section
39). The application shall be made orally or in writing to the Information Officer within
sixty working days of the receipt of a notice of the decision (Section 40). The head of
the information holder will decide and notify the applicant in writing within five
working days of the receipt (Section 41). Section 42 of the ATI Act further provides
for an appeal to external bodies, such as the Commission and Courts (The Access to

Information Act, 2017).

2.3.2.5. Proactive disclosure

One other key principle of the Model Law is the proactive disclosure of information
by public bodies and relevant private bodies (Model Law on Access to Information for
Africa, 2013). Section 15 of the Malawi ATI Act requires information holders to make
available to the general public information in its custody or under its control. This is
to be done within sixty working days of the generation or receipt of the information

(The Access to Information Act, 2017).



2.3.2.6. Protection of whistleblowers

Section 2(g) of the Model Law requires that no person is made subject to any sanction
for releasing information in good faith (Model Law on Access to Information for Africa,
2013). Under Section 50, the Malawi ATl Act provides for immunity to persons who
disclosed or attempted to disclose information to a law enforcement agency or an
appropriate public entity, in the public interest, which the person obtained in
confidence. Such information includes corruption, mismanagement of public funds,

conflict of interest, and abuse of public office (The Access to Information Act, 2017).

2.4. The ATI implementing authority

The ATI Act designated the Malawi Human Rights Commission (“the Commission”),
established under Section XI of the Constitution, to oversee the implementation of the

Act in Malawi.

Section 8 of the Act specifies oversight functions of the Commission, which include
raising awareness of the right of access to information among members of the public
and officials of all information holders; making recommendations to the Government
on the declassification of information, which is exempt from disclosure to enable
access to that information and make recommendations to the Minister on the fees
payable for the processing of requests for information. One other critical function of
the Commission is to review decisions of information holders about denial of

disclosure of information or grant of access to information.

The Commission is also mandated to publish guidelines on the objectives of the Act,
contact details of the Commission, existing obligations of all information holders
under the Act, methods and means of applying for disclosure of information, the
rights of the members of the general public and assistance that can be provided for

purposes of ensuring compliance with the Act (Section 9).



Section 11 compels the Commission to submit an annual report concerning its
activities to the National Assembly within six months after the end of each financial
year. Among others, the report shall include details of all activities undertaken by the
Commission and all other information holders, a review of the status of
implementation and a general assessment of the efficacy of the right of access to

information.

2.5. The role of other stakeholders in the implementation of the ATI Act

2.5.1. The Ministry of Information

Firstly, Section 17 of the Malawi ATl Act mandates the Ministry of Information to
submit an annual report to the Malawi Parliament covering the general activities of
information holders in implementing the provisions of the Act in the year to which
the report relates. The Ministry should initially receive reports from all information

holders on their level of compliance with the provisions of the Act.

Secondly, Section 55 of the ATl Act mandates the Ministry of Information to make
regulations for the better implementation of its provisions. Among others, the
regulations may prescribe the following: how applications for information are to be
made; the form in which information requested is to be supplied; the measures to be
taken by information holders to assist persons to exercise their rights; the measures
which information holders shall take to ensure the proper keeping of records of
information; the procedure to be followed by information holders in consulting with
a third party before disclosing information relating to or obtained from that third
party; the procedures to be followed in ensuring that personal information held by
information holders is accurate; fees payable for processing requests for information;
the procedure for conducting reviews of decisions of information holders; and forms

and procedures of publication of information.



2.5.2. The Courts

The ATI Act provides an opportunity for a person, who exhausted the internal review
mechanism and is not satisfied with the decision made by the Commission, to apply
to the Courts for the review of the determination (Section 49). Section 32(2) of the ATI
Act compels information holders to disclose information which is considered
confidential communication or would otherwise be privileged from production in legal

proceedings with a court order.

2.6. Comparing the Malawi ATI Act with other ATI laws in Southern Africa

The Southern African Development Community (SADC) adopted a Protocol Against
Corruption in 2001 after being concerned with the adverse effects of corruption in
the region. The purpose of the SADC Protocol is to promote and strengthen the
development of mechanisms needed to prevent, detect, punish and eradicate
corruption in the public and private sector for each States Parties (Southern African
Development Community, 2001). To effectively attain this, Article 4(1)(d) of the
Protocol requires each State Party to "adopt measures to create, maintain and
strengthen mechanisms to promote access to information, to facilitate eradication
and elimination of opportunities for corruption" (Southern African Development
Community, 2001). By this, the SADC Protocol elucidates the linkage between the

fight against corruption and access to information.

Apart from the SADC Protocol that encourages Member States to adopt measures to
promote access to information, other factors necessitated the consideration of ATI
laws in the region. Such factors include the perception that countries in the region,
as the rest of the countries in Africa, have high level of corruption among public
officers, suppression of press freedom and lack of transparency in public issues. At

the same time, a number of countries embraced democratic rule which enhanced the



participation of citizens in the affairs affecting them. This has been supported by
strong campaigns for the enactment of access to information laws by human rights

activists, anti-corruption crusaders and the media (Asogwa & Ezema, 2017).

Despite all such enabling factors, to date, only seven out of 16 SADC Member States
have enacted access to information laws. South Africa was the first country to adopt
the access to information law within Africa and SADC in 2000. This was before the
SADC Protocol was adopted. In 2002, soon after the SADC Protocol came into effect,
Angola and Zimbabwe adopted their access to information laws. These were followed
by Mozambique in 2014, Tanzania in 2016, Malawi in 2017 and finally Seychelles in

2018 (The RTI Rating, 2022).

The trend in the adoption of ATl laws in the SADC region points to an important factor;
that the right to access information should be provided for in the Constitution. It is
no surprise that the first countries to adopt access to information laws in the SADC
region have constitutional provisions (Section 32(2) for South Africa, Section 62(4) for
Zimbabwe, and Article 40 for Angola) for access to information (The Constitution of
the Republic of Angola (Amendment), 2010; The Constitution of the Republic of South

Africa, 1996; The Constitution of the Republic of Zimbabwe (Amendment), 2013).

This section compares the Malawi ATl Act with the Promotion of Access to Information
Act (PAIA) of South Africa and the Access to Information and Privacy Protection Act
(AIPPA) of Zimbabwe (The Promotion of Access to Information Act, 2000; The Access
to Information and Protection of Privacy Act, 2002). Key areas of comparison include
the scope of application, exemptions, primacy, oversight bodies, proactive

disclosures, protection of whistleblowers and placement of information officers.

The choice of the two laws for comparison is based on the assessment that rates the

South Africa’s PAIA as having “the most progressive features of any law in the world”
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(Asogwa & Ezema, 2017, p. 19) and Zimbabwe’s AIPPA as being “the most egregious”
access to information law in Africa (Asogwa & Ezema, 2017, p. 21), making both,

therefore, a good reference point for the Malawi ATI Act.

2.6.1. Scope of application

The AIPPA in Zimbabwe restricts the right to access information only to persons who
are citizens or permanent residents of Zimbabwe (Ngwenya, 2018). Unlike the PAIA
and the Malawi ATI Act, it also excludes information held by private bodies. Because
of this, Asogwa & Ezema (2017, p. 21) argue that “the inclusion of Zimbabwe in a list
of African countries with freedom of information legislation would be highly
paradoxical since the law has been used to stifle the free press rather than to

encourage any kind of information access right.”

The Zimbabwe AIPPA provides that the requests for information should be made only
in writing and it gives 30 days for the body to respond. The South Africa’s PAIA
provides that the request for information can be made in person or by e-mail, fax or
post, and it gives 20 days for responding to the requests. The Malawi ATl Act provides
for both oral and written requests, and feedback is to be provided within 15 working
days. The Zimbabwe AIPPA, therefore, is the only law which does not comply with the
Model Law which provides for 21 days for feedback and allowing for both written and

oral requests.

2.6.2. Exemptions

Access to information laws do not make all information accessible, owing to national
security, privacy and other concerns (Khumalo, et al., 2016). Under the Zimbabwe
AIPPA, access to information can be arbitrarily restricted on the pretext that disclosure
is not in the "public interest” or would prejudice "national security". Contrary to the

Malawi ATI Act and the South African PAIA, there is no precision or guidance in the
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Zimbabwean law on the meaning of the terms "public interest" and "national security",
leaving the provisions highly susceptible to abuse. Sections 4 and 5 of the Zimbabwe
AIPPA contain a list of exempted information, which is too long and broad, to the
extent that it impedes the right to access information from public bodies (Ngwenya,
2018). Further, Khumalo, et al. (2016) argue that the list of exceptions in AIPPA is so
comprehensive that it renders the law largely illusory while the exemption list in the
South African PAIA is reasonable and subject to a public interest test. Section 3(2) of
the Malawi ATI Act has only specified cabinet records and those of its committees,

and court records before the conclusion of a matter as exemptions.

2.6.3. Primacy

Access to information is a subject which can also be covered by other laws, and
chances of certain provisions being in conflict are high. It becomes imperative,
therefore, that access to information laws override any other laws on issues (Khumalo,
et al., 2016). The Zimbabwean AIPPA (Section 3(2)), the South African PAIA (Section 5)
and the Malawi ATI Act (Section 6) contain provisions that give access to information

legislation supremacy over other legislation.

2.6.4. Oversight bodies

For information to be truly made available, there must be independent bodies
overseeing the access to information processes. The Zimbabwean AIPPA established
the Zimbabwe Media Commission (ZMC), giving it oversight powers and duties. The
key mandate of the ZMC is to ensure that the people of Zimbabwe have access to
information. In the same vein, the South African PAIA mandates the South African
Human Rights Commission (SAHRC) to be a monitoring agency for the implementation
of the law, while the Malawi ATI Act has the Malawi Human Rights Commission. In

terms of oversight bodies, the three countries are all in line with the Model Law.
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However, while the SAHRC is said to have a limited oversight function, the ZMC has
been criticized as firmly being under government control. In terms of independence
and autonomy, the SAHRC seems to be more independent and autonomous than ZMC

(Khumalo, et al., 2016).

2.6.5. Proactive disclosure

The Zimbabwean AIPPA provides for proactive disclosure of information concerning
the risk of significant harm to the health or safety of members of the public;
significant harm to the environment; matters related to the prevention, detection or
suppression of a crime; as well as threats to national security and public order and
security (Ngwenya, 201 8). The South African PAIA and the Malawi ATl Act have similar
provisions. Unlike the AIPPA, however, the ATI Act provides for a period within which
disclosures have to be made, which is in line with the Model Law. Section 15(2) of the
Malawi ATI Act requires the information holder to proactively disclose information

within 60 working days.

2.6.6. Protection of whistleblowers

One key measure of the right to access to information laws is the provision for the
protection of whistleblowers. While the Malawi ATl Act (Section 4(e)) and the South
African PAIA have provisions which protect whistleblowers, the Zimbabwean AIPPA
does not have such provision, and it sets strict regulations for journalists intending

to use the law (Section 42B).

2.6.7. Appointment of information officers

Access to information laws are required to provide for the appointment of Information
Officers who will see that requests for information are processed and that requesters

are provided with the information requested (Khumalo, et al., 2016). To this effect,
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the South African PAIA provides for the appointment of Information Officers in Section
75 while the Malawi ATl Act has this requirement under Section 12. However, the
Zimbabwe AIPPA has no clauses outlining the designation of information or similar
officers. Without Information Officers, access to information and timely provision of

information is not guaranteed.

Overall, the analysis of the Malawi ATI Act, the South Africa PAIA, and the Zimbabwe
AIPPA shows that when measured against the Model Law, they all contain some critical
provisions to guarantee the right to access information. However, of the three laws,
the Zimbabwe AIPPA falls short in promoting access to information as it has a lot of
restrictions and lacks certain provisions for the public to effectively enjoy the right of
access to public information. On the other hand, the South African PAIA and the
Malawi ATl Act have almost all necessary provisions for access to information. Key
missing provision in the ATI Act is the lack of sanction mechanisms for non-
compliance. It also has limited scope as information held by private entities can only
be accessed where they were contracted by a public body. This is contrary to Article
3 of the Model Law which requires access to information held by private entities when

such information is important for the exercise or protection of a human right.
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3.0. LITERATURE REVIEW

The access to information laws are advocated by scholars, activists, politicians and
officials as important and powerful in the control of government corruption (Worthy
& McClean, 2015; Martini, 2014). This is because access to information laws require
public and relevant private bodies to make information available to the public, hence
promoting transparency and accountability in the process. Access to information laws
are also expected to improve public services by allowing citizens to engage more
meaningfully in public life, consequently reducing opportunities for corruption

(Martini, 2014).

Balule & Dambe (2019) state that the right of access to information is essential as it
promotes democratic societies as well as personal development. This is possible when
citizens have adequate information which enables open discussion on issues affecting
the society at large and allow them to make informed decisions. Balule & Dambe
(2019) further argues that access to information held by state bodies promotes
transparency and openness because it allows citizens to have access to information
on how they are being governed so that they can demand accountability from public

officials.

However, there still exists a gap in the relationship between access to information
laws and corruption levels (Zuffova, 2020). Some studies have found that access to
information is positively correlated to the control of corruption, but only when
effectively implemented and accompanied by other measures (Martini, 2014). In
agreement, Adu (201 8) argues that making information available alone will not reduce
corruption levels as it is dependent on several factors which may take a long period

to have an impact.
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The effectiveness of access to information laws in the control of corruption is linked
to such factors as “guaranteed freedom of press and association, effective checks and
balances mechanisms, including the prosecution and dismissal of public officials
found to be involved in corruption, and coherent policy responses to problems
detected in service delivery” (Martini, 2014, p. 1). In addition, access to information
laws should be accompanied by strong political leadership and a robust civil society,
strong publicity and accountability, and the protection of individual privacy. The
publicity condition means that citizens (principals) receive the information about the
misbehavior of their representatives (agents) and should have both technical and

literacy competencies (Lindstedt & Naurin, 2010).

Some empirical studies have been done aimed at investigating the links between
access to information laws and governance indicators, including corruption, produced
mixed results. Moitra (2019) argues that when people know the information, it is a
vital weapon to help get rid of corruption in the system. This in turn will ensure greater
transparency and accountability in governance, key principles in reducing corruption
as it mainly thrives on secrecy (Moitra, 2019). In agreement, Rani (2021) holds that
for governments to deliver the right actions, the citizens should have access to
reliable and trustworthy information and make the government transparent and public
officials accountable. The key challenge with this type of linear relationship arises in
situations where information is deliberately withheld. This is a common trend by
governments across the globe as they are not always forthcoming with such

information (Rani, 2021).

Legislation on increased access to information enables the media to get access to
more reliable sources of news, which creates a sense of social awareness among the
citizens. Public and private bodies will thus be made more alert and conscious of

being transparent and accountable, reducing levels of corruption in the process (Rani,
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2021). An empirical study conducted in India found that such legislation reduces
corruption by an average of 18.5 per cent points (Rani, 2021). Further, the study
concluded that access to information legislation makes a “significant contribution in
controlling corruption, enhancing the quality of public goods and services,
empowering citizens, and by breaking the informational monopoly of public officials”

(Rani, 2021).

A study by Lindstedt & Naurin (2010) contends that increasing access to information
makes undertaking fraudulent behavior more complicated and dangerous, but only
when the relevant laws are well-implemented and enforced. Corrupt officials must
make an additional effort to cover up, which might discourage some of them from
corrupt practices (Lindstedt & Naurin, 2010). Further, Zuffova (2020, p. 4) argues that
“when investigative journalists use this information, it can also act as a corrective

measure pointing out to already committed infringements and calling for justice.”

Mungiu-Pippidi (2013) found that the existence of access to information law is
positively associated with lower corruption levels and a significant positive trend in
controlling corruption. Other studies have also shown a positive correlation between
control of corruption and years of implementation of access to information laws. The
older an access to information law is in a country, the more the country tends to have
lower corruption levels (Martini, 2014). Martini (2014) concludes that countries with

access to information laws have lower corruption levels.

The majority of these studies investigate correlation and not causation. This means
that lower levels of corruption may not necessarily only result from the adoption and
implementation of access to information laws, but could also be related to other
factors. Within this framework, some studies have also shown a negative correlation
between the enactment of access to information laws and control of corruption. This

could be attributed to the fact that more transparency can lead to an increased
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perception of corruption, as more corruption cases are uncovered, and the media

publishes more on the topic (Martini, 2014).

Martini (2014) further contends that in developing countries, the enactment of access
to information laws is linked to the rising levels of corruption. This is because the
effectiveness of access to information law is closely related to the country’s

institutional arrangements and political environment.

Zuffova (2020) argues that laws alone are less effective in addressing corruption.
Increased access to information, Vadlamannati & Cooray (2017) argue, enhances
corruption by increasing individuals’ knowledge of whom to bribe, permits
establishing connections with those individuals, and reduces the quality of
government officials by impinging upon their privacy and generating reputational
costs. Further, Vadlamannati & Cooray (2017) argue that access to information laws
should be accompanied by the establishment of appropriate institutions and well-
trained public officials. In addition, access to information should be associated with
high levels of media [a free press] and internet freedom, and active civil society

(Zuffova, 2020; Tavares, 2007; Vadlamannati & Cooray, 2017).

There are success stories reported about access to information laws and the control
of corruption. In India, citizens, civil society, and the media use access to information
law to expose corruption and the misuse of public resources. As a result, public
officials, including Ministers, have been expelled from the government due to
information disclosed through access to information requests. In certain instances,
the disclosed information has triggered reforms and created broader civil society
mobilization against corruption (Martini, 2014). As such, the access to information
law is considered an irritant by people in power. Singh (2021) argues that the former
government that initiated the law makes negative statements and government

agencies deliberately delay in responding to requests. Further, the government has
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tried to change certain provisions in the law but failed due to strong protests from
citizens, and left the position of Chief Information Commissioner vacant for a long

period (Singh, 2021).

In Bangladesh, the access to information law is effectively used by various
stakeholders, including journalists, citizens, non-governmental organizations (NGOs)
and activists to detect and address corruption. For instance, a study by Hossain (2020)
revealed that both journalists and citizens were able to detect corruption successfully
in tendering, recruitment processes and tax evasion. The study further found that the
access to information law helps prevent corruption in Bangladesh. The law prevents
corruption when public officials adhere to set procedures for fear of being discovered

and exposed in the media (Hossain, 2020).

In Brazil, the access to information law requires public bodies to proactively publish
a series of budgetary information online. Media outlets conduct analysis of the
published information to identify inconsistencies, expose corruption and enhance
transparency and accountability in government programs (Capuano, 2021). Such
initiatives have exposed the wrongdoings of politicians and led to the resignation of
ministers (Martini, 2014). Consequently, Brazil is considered one of the countries
performing well in the implementation of its access to information law. The Global
RTI Rating puts Brazil in position 29 out of the 128 countries that were assessed, with

a score of 108 points out of 150 points (The RTI Rating, 2022).

To a greater extent, the literature review indicates a relationship between access to
information by citizens, governance and control of government corruption. A number
of scholars have argued that access to information laws empowers citizens (principals)
to demand information from public officers (agents) on how they are discharging their
duties. This enhances transparency and accountability, and eventually contributes to

the control of government corruption (Islam, 2006; Hazell & Worthy, 2010; Darch &
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Underwood, 2010). The effectiveness of the access to information laws to control
government corruption is associated with other accountability measures (Zuffova,
2020). Costa (2012) suggests a free press as an enabler for access to information

laws to have an impact on reducing government corruption.

Since the enactment of the ATI Act in Malawi in 2017, there has been no empirical
study done to evaluate the effectiveness of the Act in controlling government
corruption. Therefore, the study is motivated by the need to assess the effectiveness

of the ATI Act in Malawi using empirical data.
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4.0. THEORETICAL FRAMEWORK

4.1. The Principal-Agent theory

This study is grounded in the Principal-Agent theory ("the agency theory"). The theory
considers citizens (principal) as the owner of an asset who delegates direct control of
the asset to public officials (agent) (Lambsdorff, 2007). The agent is expected to
perform the assigned tasks by agreed-upon rules, but indulges in corrupt activities,
taking advantage of too much information obtained due to the day-to-day
management of the asset. The principal is mostly unaware of the daily transactions,
which makes it difficult to monitor the agent, thereby creating information asymmetry

(Teichmann, 2018; Simonovi¢, 201 8).

The agency theory considers information asymmetry as a problem (Simonovi¢, 2018).
This is particularly true in situations where the principal is unable to monitor the agent
adequately. The failure by the principal to monitor the agent is caused by the
unwillingness of the agent to inform the principal about all the important matters, or
when the agent betrays the interests of the principal (Simonovi¢, 2018). In some
instances, the agent deliberately hides information from the principal through such
means as distortion of information and facts (Lambsdorff, 2007). Typically, this
increases opportunities for corruption as the agent cannot be fully monitored and
controlled by the principal. The agent focuses on attaining benefits at the expense of

pursuing the interest of the principal (Klitgaard, 1988).

Based on the agency theory, the study assumes that access to information legislation
- the Malawi ATI Act - addresses the problem of information asymmetry and should,
therefore, be associated with lower levels of government corruption. This is based on
the understanding that if there is an increase in access to government information,

there will be a decrease in information asymmetry between the government officials
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(agents) and the citizens (principal). This results in more favorable conditions for
citizens to hold the government (both elected and public officials) accountable and

make well-informed choices and decisions (Zuffova, 2020).

Corruption flourishes when agents have monopoly power over clients, when agents
have great discretion, and when the accountability of agents to the principal is weak.
Klitgaard (1988, p. 75) presents an equation where “corruption = monopoly +
discretion - accountability”. Using the formula, the public official is entrusted with
powers that can be abused for private gain. Therefore, dealing with corruption
depends on the reduction of monopoly and discretion, but at the same time,
increasing transparency and accountability. The model on which the access to
information laws are formulated responds directly to this principle. The reliable
information accessed by citizens under the access to information laws should
adequately empower them to monitor the agents (public officials). This will enhance
transparency and accountability and, eventually, reduce the levels of government

corruption (Worthy & McClean, 2015).

4.2. Key concepts

The key concepts on which the research is anchored are corruption, access to

information, transparency and accountability.

4.2.1. Corruption

Transparency International (TI) defines corruption as “the abuse of entrusted power
for private gain (Transparency International, n.d.). This definition is widely accepted
and this study adopted it because use of the phrase “entrusted power”’ covers types
of corruption that do not exclusively involve politicians, bureaucrats or public power.
However, it is important to bear in mind that corruption is highly contextual.

Therefore, perceptions and understanding of what constitutes corruption vary from
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country to country. In Malawi, the Corrupt Practices Act (CPA) (The Corrupt Practices
Act, 2004) does not give a singular definition of corruption, but instead lists several
acts (bribery, extortion and influence peddling) that constitute the crime of
corruption. The main multilateral treaty guiding anti-corruption work globally, the UN
Convention Against Corruption (UNCAC), notably, does not explicitly define
corruption. Rather, it lists and defines a series of offences that should be criminalized
and covered by legal provisions in every jurisdiction covered by UNCAC. These include
bribery of national and foreign public officials and, in the private sector,
embezzlement, money laundering, concealment, and obstruction of justice (United

Nations, 2004).

4.2.2. Access to information

Information gathered by the government should be made available to the public in a
form that can be freely used, reused, and redistributed without any restriction. It gives
citizens the legal right to access information held by public and relevant private

bodies (Adu, 2018).

4.2.3. Transparency

Transparency is the release of information about institutions that is relevant for
evaluating those institutions (Lindstedt & Naurin, 2010). It focuses on the efforts to
increase the visibility of government activities by lifting the veil of secrecy.
Transparency reflects how a government defines and responds to public expectations.
Several countries, including developed (Denmark, Sweden US, UK), developing (India,
Bulgaria, South Korea) and in Africa (Niger, South Africa, Uganda), have slowly moved
away from secrecy towards more openness of government through public access to

information (Adu, 2018; Christensen, 2005).
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4.2.4. Accountability

The citizens must possess some sanctioning mechanism whereby public officials
should be held to answer for the performance expected by citizens. The citizens need
information they can use to hold the government accountable or to seek an
explanation as to why decisions have been taken the way they have. Transparency on
its own - simply making information available - will do little to prevent corruption,
but it should be accompanied by accountability (Lindstedt & Naurin, 2010). Access to
information laws increase government accountability by encouraging the participation

of individuals and other non-governmental groups outside the public sector.

4.3. Research Question

The study seeks to understand the impact of the access to information law in Malawi
on the promotion of transparency and making government information accessible.

Therefore, the study will focus on the following question:

What is the impact of the ATl Act on enhancing transparency, accountability, citizen

empowerment, and control of public sector corruption in Malawi?

4.4. Research Hypotheses

The research addresses the following hypotheses:

Ho,. The ATI Act has not had a significant impact on enhancing transparency and

accountability in the public sector and the level of public sector corruption in Malawi.

H,. The ATI Act has enhanced transparency and accountability in the public sector and

helped decrease the level of public sector corruption in Malawi.

H,. The ATI Act has reduced transparency and accountability in the public sector and

helped increase the level of public sector corruption in Malawi.
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The following issues will be among those investigated:

1.

The level of awareness of and the actual use by the Malawi citizens of the ATI

Act and the ATI Regulations.

. Information requests as a means of empowerment of the citizens by the ATI

Act.

. Whether the information obtained using the ATI Act is effectively utilized by

information seekers.
Challenges citizens may face while using the ATI Act to access information

from public sector institutions and officials.

. The effectiveness of the Commission (the oversight institution) and the Ministry

of Information (policyholder) in the implementation of the ATI Act.
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5.0. RESEARCH METHODOLOGY

Despite several African countries adopting ATI laws, there is a growing concern that
such laws are simply a response to international pressure, hence they are rarely
utilized and with no impact (Hazell, et al., 2010). This study, therefore, employs a
systematic evaluation by analyzing the extent to which the ATI Act in Malawi is
achieving its objectives. It also examines the roles of the implementing authority and

other key stakeholders in the implementation and enforcement of the law.

To this end, the study uses a variety of methods to answer the research questions.
The target respondents included the public officials who administer the law and are
affected by it; requesters (citizens and CSOs), who use the law; the implementing

authority; and the media, who report the outcomes of requests to the public at large.

The research focused on assessing the effectiveness of the ATI Act in controlling
government corruption. To determine such a relationship, the study used the
qualitative approach. Thus, data for the study was collected and analyzed using

qualitative methods.

5.1. Sources of data

The study utilized both primary and secondary data to determine the effectiveness of
the ATl Act in controlling government corruption. Data from both categories of

sources were reviewed and analyzed to determine the relationship.

5.1.1. Primary sources

The study obtained empirical data from three different categories of people
conversant with the processes related to the ATI Act using a series of semi-structured
key informant interviews. The first category is the information providers, who are

public officials designated as Information Officers in the public bodies. These are
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responsible for responding to the applicant for information and proactively disclosing

information to the citizens.

The second category of respondents included those who are entitled to make
applications for access to information using the ATI Act from public bodies covered
by the law. These include citizens, journalists (including media bodies) and civil

society organizations (CSOs).

The last category of respondents in the study was the representatives of the
Commission (the oversight body) and the Ministry of Information (the policyholder).
These are responsible for the overall coordination of the implementation of the ATI
Act. Among others, they are responsible for the development of guidelines and
regulations, receiving annual reports, reviewing appeals made under the ATI Act and

monitoring the implementation of the Act.

Consequently, an interview guide was developed for each of the three categories of

respondents (see Appendices 1 - 4).

5.1.2. Secondary sources

The materials retrieved for analysis include government documents, media articles
and investigative reports relating to access to information, journal articles, and

various indices and reports.

The ATI Act and the Access to Information Regulations were reviewed and
corroborated with other information. This was mainly aimed at examining whether
they contain provisions that could act as obstacles to the implementation of the law.
They were also examined to check conformity with the international ATI regime

represented by the Model Law.
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The study gathered key documents related to the right of access to information and
corruption levels in Malawi. Such documents included media articles and investigative
reports, journals, and corruption perception indices. These were corroborated with

other information gathered during the study.

Effort was made to access all reports produced by information holders, the oversight
body and the policyholder to enable a broader understanding of the nature and extent
of requests. However, all the bodies indicated that they have not been able to produce

reports yet (refer to 6.6.3).

5.2. Sampling

The study purposively sampled a total of 22 information seekers and 15 information
providers for the semi-structured key informant interviews. It also sampled at least
two representatives from both the Commission and the Ministry of Information for
the interviews. Table 1 below summarizes the categories of the respondents and

numbers:

Table 1: Sampled respondents

S/N Category Description Target Number
1. Information Information officers designated to 15
providers provide information
2. Information Citizens 5
seekers Journalists 10
Media bodies 2
Civil society organizations 5
3. Oversight body The Malawi Human Rights 2
Commission
4. Policy holder The Ministry of Information 2
Total 41
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5.3. Data analysis

The study utilized qualitative content technique to analyze data. The data collected
from closed questions was grouped and labelled then entered into Microsoft Excel to
show patterns and trends. The thematic analysis was used on data collected through
open-ended questions, as this enabled capturing of views expressed by the

respondents and triangulation.

5.4. Validation of data

Data for the study was adequately validated. For primary data, the researcher made
sure that all the respondents in each category were asked the same questions. To
achieve this, the researcher avoided self-administering the interview guide.
Clarifications were made to respondents who had difficulties in understanding some

of the questions. Multiple sources were used to validate the secondary data.

5.5. Ethical considerations

The researcher introduced himself and clearly described the purpose of the research
to the respondents. No research participant was forced to take part in the study.
Informed consent was sought at the beginning by offering a consent form. As
corruption remains a sensitive issue, the anonymity of all participants who provided
information was guaranteed (Appendix 5). More so, the data collected was kept

confidential and protected with a password when transcribed.

5.6. Limitations of the research

Without information requesters, the ATl Act would not function. For an effective
systematic evaluation of the ATI Act, there is a need to obtain and analyze data from
all public and relevant private bodies where information was requested and identify

the information requesters. However, this is not the case due to the failure of the
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Ministry of Information to enforce requirement of the submission of annual reports
by all bodies covered by the law. Despite an assurance that the interviews will be
conducted in confidence and on condition of anonymity, some respondents might not

be truthful, as access to information issues are sometimes considered controversial.

40



6.0. RESEARCH FINDINGS AND DISCUSSION

This chapter presents and discusses the findings of the study. It focuses mainly on
primary data collected through interviews with information requesters (citizens,
journalists and CSOs), public officials (Information Officers), and representatives of

the Malawi Human Rights Commission and the Ministry of Information.

6.1. Respondents

The study obtained data from a total of 30 respondents. These include 17 information
requesters, 11 information providers and one representative each from the
Commission and the Ministry of Information. Initially, 41 respondents were sampled
to participate in the study, but 11 opted out or did not respond. Table 2 below

indicates the response rate.

Table 2: Response rate

S/N Category Description Target Actual
Number Number
1. Information Information Officers 15 11
providers designated to provide
information
2. Information Citizens 5 4
requesters Journalists 10 8
Media bodies 2 1
Civil Society Organizations 5 4
3. Oversight The Malawi Human Rights 2 1
body Commission
4. Policyholders | The Ministry of Information 2 1
Total 41 30
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The variation in the response rate is attributed to a number of factors. Some
information providers wanted clearance from their superiors before an interview.
Others requested a separate letter from the researcher apart from the one issued by
the institution. Some information requesters who failed to participate indicated busy
schedules despite an assurance that the interview would take not more than an hour
of their time. They kept on promising that they will let the researcher know when they
find the time. The researcher consistently followed up with the respondents,
particularly, by making phone calls, offering to conduct the interview over the phone
or simply fill in the interview guide as a questionnaire. Still, some respondents did not

show up or respond.

The data for the study was collected from both males and females. A total of 25 males

and 5 females participated in the study as shown in Figure 1 below.
Figure 1: Distribution of respondents by gender

Distribution of respondents by gender
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In terms of age, the study obtained data from slightly more respondents in the age
40-50 category which has 14 respondents, followed by 12 respondents in the age 30-
40 category. There were only 4 in the 50+ year old category, as depicted by Figure 2
below.
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Figure 2: Distribution of respondents by age

Distribution of respondents by age
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Overall, the study gathered data from more postgraduate respondents (17) compared
to 13 respondents whose education qualification is graduate level. Figure 3 below
shows distribution of respondents across the main categories of requesters, providers

and oversight or policyholders by education level.
Figure 3: Distribution of respondents by education level
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6.2. Level of awareness about the ATI Act

In the study, all 30 respondents were asked about the extent to which citizens, public
officials, CSOs and the media are aware of the provisions of the ATI Act. The four
groups were identified due to their critical role in the implementation of the Act. While
the citizens, CSOs and the media have the responsibility of requesting information
from public institutions, public officials should process and respond to the request.
In addition, the CSOs and the media played a critical role in lobbying for the enactment

of the ATI Act.

6.2.1. Citizens

The majority of the respondents indicated that most citizens, especially those in rural
areas, are not aware of the existence of the ATl Act. They attributed the low levels of
awareness to inadequate publicity of the ATI Act among the citizens by various
stakeholders. Some respondents indicated that a few citizens (mainly literate and
based in urban areas) are aware that the ATl Act exist, but not familiar with its
provisions. A few other respondents declined to give their opinion on the level of

awareness as they feel it requires a study.

6.2.2. Public officials

When asked their opinion on the level of awareness of the provisions of the ATI Act
among public officials, most respondents indicated that they are aware for the

following reasons:

e they are involved in the formulation of the laws
e the majority of public officials are literate and the publicity of the law by the

media compelled them to understand the provisions, and
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e through the establishment of the Information Offices (I0s) within their

institutions.

One respondent gave an interesting reason why public officials are aware of the
provisions of the ATl Act by saying that it helps them to understand the loopholes in
the law and use them to their advantage, such as deliberately and proactively

withholding information and not providing the information requested.

Contrary to the views of most of the respondents, a few others stated that public
officials are only aware of the existence of the ATI Act, but are not necessarily familiar
with its provisions. According to them, the knowledge public officials have come
mainly from the media and a few other sources (if any) which they did not detail. They
further indicated that very few could claim having accessed a copy of the law to
understand the provisions. These respondents understand that such a lack of
knowledge of the provision of the ATI Act among public officials contributes to the

low level of adherence to the law.

6.2.3. CSOs and the Media

When asked their opinion on the level of awareness of the provisions of the ATI Act
among CSOs and the media, the majority of the respondents indicated that they are
very aware. The respondents cited that the two categories formed part of the team
that strongly advocated for the passing and enactment of the ATl Act. Consequently,
both CSOs and the media were ably represented at various stages in the formulation
and implementation of the ATI Act. Most of the respondents further believe that both
CSOs and the media are particularly aware of the provisions of the ATl Act because

they have used it more in terms of requesting information from public bodies.

Few other respondents attributed a high level of knowledge of the ATI Act among the

media to the targeted training organized by the Media Institute of Southern Africa
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(MISA) - Malawi Chapter. Similarly, few other respondents observed that increased
knowledge of the provisions of the ATl Act by the CSOs is because some of them
implement transparency and accountability projects. The Act is considered one of the
key legal instruments for enhancing transparency and accountability; hence, CSOs are
compelled to understand the provisions of the law before they share the knowledge

with communities.

At the same time, some respondents indicated that the majority of CSOs and the
media are only aware of the existence of the ATI Act and not necessarily of its
provisions. According to them, both CSOs and the media have not utilized the law
effectively in their respective work because they are not aware of the actual contents

of the law.

6.3. Empowerment of citizens

To determine whether the ATI Act has empowered citizens to demand information
from public institutions, the study investigated the level of use of the Act. It also
looked at how the information obtained from information holders was utilized by the
citizens, whether they are aware of the appeal processes and if they have ever made
appeals. Information requesters were, thus, asked the following questions to

determine how effective the ATI Act is in empowering citizens:

e Have you utilized the ATI Act process? How?

¢ What did you do with the information you received and why?

¢ Have you ever been denied information after a formal application?

e Were you satisfied with the justification for denying you the information? If not,
what was your next course of action?

e Are you aware of the appeal mechanism provided by the ATI Act? Did you file

an appeal? With whom?
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To corroborate the data provided by information requesters on the level of
empowerment, the study also empirically obtained data from both information
holders and the oversight body. Such data included the number of requests each
information holder received over a specified period, the type of information
requested, and whether the attitude of citizens towards the institution has changed
with the enactment of the ATl Act. The information holders were asked the following

questions to determine the effectiveness of the ATl Act in empowering citizens:

¢ How many requests has your institution received since the enactment of the
ATI Act? In the last year? This year so far?

e What type of information was/is being requested most often?

e In your opinion, has the ATI affected the attitude of information seekers and

citizens towards your institution? If yes, how? If not, why?

The following two questions were asked to the oversight body in relation to the

empowerment of citizens by the ATI Act:

e Have you ever handled any appeals since the Act came into effect? If yes, how
many?

e What were the main reasons for appeals?

6.3.1. Utilization of the ATI Act

With regard to the utilization of the ATI Act, the study found that only half of the
respondents submitted requests for information to various public bodies. The

information requested was mainly in the following three areas:

a. expenditure reports for various projects
b. asset declarations for listed public officials

c. procurement award and contract management (Box 1).
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When asked to provide reasons for not submitting requests for information while
being aware of the existence and the provisions of the ATI Act, four respondents
indicated will do so during an appropriate time. Four out of the eight journalists
interviewed indicated that they have never requested information using the ATI Act
because they still access the information through other means (whistleblowing and
undercover investigation). They cited complex procedures and delays as a reason for

not using the ATl Act to request information.

Box 1: Empowered citizens

“Roads Authority (RA) has granted Centre for Democracy and Development
Initiatives (CDEDI) permission to inspect contractual agreements of nine road

projects in accordance with the Access to Information (ATI) Act.

RA acting chief Executive Officer Engineer Francis Dimu has granted the permission
following a demand letter CDEDI Executive Director Sylvester Namiwa wrote on
March 9 2022 requesting the same as part of its public infrastructure monitoring

project.

CDEDI first wrote RA on February 23 2022 requesting the contractual agreements,
but since there was no response from the Authority, the organisation through its
lawyers Taulo and Associates on March 9 2022 gave a 15-day ultimatum for RA to

release the documents”.

Source: Nation News, https://mwnation.com/9-road-projects-face-audit/

6.3.2. Number and type of requests

In determining the levels of empowerment of citizens to demand information using
the ATI Act, the study also collected data from information providers. Specifically, the

data collected was on the number of requests each information provider received, the
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type of information requested and whether the ATI affected the attitude of citizens

towards the institution.

Analysis of the data indicates that the volume of requests received by information
holders from citizens is very low. Over a period of two years, each information holder
interviewed received an average of only two requests under the ATl Act. In addition,
two institutions did not receive any requests for information using the ATI Act over
the same period. It is important to point out that five institutions reported an average
of eight requests for information per week during the same period. However, a close
analysis of the institutions reporting a huge volume of requests shows that the
Information Officer (I0) doubles as a Public Relations Officer (PRO). As such, the
reported figures may include media inquiries and not necessarily requests for

information using ATI Act.

6.3.3. Denial of information and appeal

To determine the level of empowerment of citizens by the ATI Act, respondents were
asked whether they have ever been denied information upon submitting a request
and an action taken thereafter. Eight respondents out of ten who submitted request
for information under the ATI Act indicated that they have been denied information.
In circumstances where requested information was denied, six respondents indicated
that they did not take any further action against both individuals (Information Officers)
and institutions (information holders). Interestingly, all the respondents who were
denied information were not satisfied with the justifications provided by the
information holders where requests were submitted. Further, all the respondents who
were denied information indicated that they are aware of both the internal and
external appeal mechanisms provided by the ATI Act, but only one person appealed

the decision to the Commission (Box 2).
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Box 2: Low level of appeal

“The Office of the President and Cabinet (OPC) and Central Medical Stores Trust
(CMST) have become the first institutions to be reported to the Malawi Human
Rights Commission (MHRC) for alleged non-compliance with the Access to
Information (ATI) Act.

MHRC ATl Committee chairperson, Baldwin Chiyamwaka, yesterday confirmed
receiving two complaints relating to members of the public failing to access

information from public institutions or public officers.
He said the first complaint was against the OPC in relation to the report that Vice-
President Saulos Chilima submitted to President Lazarus Chakwera on civil service

reforms while the other was against CMST.”

Source: Nation Newspaper, https://mwnation.com/opc-central-medical-stores-

reported-for-ati-non-compliance/

The respondents provided the following as some of the reasons for not taking any
further action, including appealing against the decision to deny them the requested

information for no justified reason:

a. the Commission, as a public body, is equally compromised
b. it does not work using the ATI Act in general
c. itis time-consuming to use the ATI Act, and

d. waiting for direction from superiors.

Based on the reasons provided by the respondents for not appealing when denied
information for no justified reasons, the study concludes that the majority of citizens
are not empowered enough to utilize the ATl Act for the attainment of their right to

access information held by public bodies.
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6.4. Utilization of obtained information

The effective use of the information obtained under the ATI Act is an important
indicator of the empowerment of citizens. Accordingly, all participants from the
information requesters category were asked what they did with the information
received and why. The findings for different groups of people are divergent, but can

be broadly categorised into two: public interest and media usage.

6.4.1. Using information for public interest

This mainly applies to requests for information by CSOs, mainly on behalf of citizens
in a particular area. Most respondents from this category highlighted that they
normally submit requests for information using the ATl Act after hearing outcries
from the citizens. Most outcries evolve around stories that include incomplete
projects, poor workmanship, financial resources not being accounted for by public
officials, and social beneficiary programs. Depending on the findings from the
analysis of the information received, CSOs use such information to build the capacity
of citizens in the areas related to expenditure tracking, project monitoring and their
rights. Respondents also indicated that where gross corruption is observed, the issues
are taken up with relevant authorities. However, the empirical findings of the study
suggest that no case exposed by an information provider under the ATl Act has ever

been referred to any law enforcement agency.

6.4.2. Using information for media stories

Almost all the journalists interviewed in the study indicated that they work as
investigative journalists. As such, their interest in requesting for information under
the ATI Act is to enrich their investigative report (story) with factual data from the
holders of the information. According to the respondents, this carries more weight

than reporting based on secondary sources. In this regard, the information obtained
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is mainly used to expose corruption by public institutions and individuals in the
media. Other respondents contend that this has been the trend even before the ATI
Act came into force. However, they acknowledge that before the ATI Act came into
effect, they faced a lot of challenges as public institutions were not compelled by any
law to divulge information. They indicate that they relied on whistleblowers and

undercover operations to access the information.

Consequently, law enforcement agencies pick up the issues and undertake their
independent investigations that may lead to the prosecution of the alleged corrupt
public officials. Other respondents further argue that having corruption investigative
reports in the media force public institutions to change their approaches. They
become more conscious when exercising their official duties and discharge them in
accordance with the set rules and procedures. This results in improved delivery of

public services and enhanced transparency among public officials.

Even in the era of the ATI Act, some journalists bemoaned the delays (especially when
such information might reflect negatively on the activities of the institution) in
releasing requested information as a major factor affecting their effective utilization
of information. Some indicate that a culture of secrecy among public institutions is
still rampant despite the existence of the law. Others contend that despite putting the
ATI Act into effect, the government machinery at large is not ready to implement the
law and enhance transparency. In the end, journalists report that the delays in
providing the requested information made some issues no longer newsworthy and

they could not utilize the information effectively.

6.4.3. Information use versus awareness and citizen empowerment

One of the key indicators for citizen empowerment by the ATI Act is understanding

how the obtained information was used by the requester. The study found that the

52



three journalists who were provided information used it to corroborate an article they
had been investigating. The rest of the respondents who were provided with the
information requested did nothing with it. Only one respondent indicated that he is
still analysing the information and will decide the way forward after completion of the

process.

In this regard, the study shows that the majority of citizens do not have clear
objectives on how they will utilize the information provided after submitting a request
for information under the ATI Act. Alternatively, citizens may seek information for
personal reasons such as to settle a score with someone and hence fail to act if the
provided information is contrary to their expectations. This suggests low levels of
awareness of the law and that citizens are not adequately empowered to utilize the

law for the advancement of their right to access information held by public bodies.

6.5. Transparency and accountability

As discussed earlier, transparency focuses on efforts to increase the visibility of
government activities by lifting the veil of secrecy. Accountability looks at how public
officials should be held to answer for the performance expected by citizens. The
citizens need information they can use to hold the government accountable or to seek
an explanation as to why certain decisions have been taken. Transparency on its own
- simply making information available - will do little to prevent corruption but should

be accompanied by accountability.

To understand whether the ATI Act adequately ensures transparency and

accountability, all the information requesters were asked the following questions:

e From your experience, what are the chances that you will get the information
you are looking for when you request it from an institution?

e How much were you charged to process the information you requested?
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e How long did it take to access the information?

e Did you receive the information you requested?

¢ In what format was the information provided? Was it what you requested?

e How satisfied were you with the amount and quality of the information you
received?

e What challenges did you face?

e If you made requests to more than one institution, was your experience

different from one institution to another?

On the other hand, the study also obtained data from information providers to
understand how they ensured transparency and accountability. The following

questions were asked:

Do you proactively disclose information to the public? If yes, what kind of

information? How often? How?
e How much do you charge for the request for information?
e On average, how long does it take to process a request?
¢ What challenges do you face in processing requests?
e How many requests for information have you denied and for what reasons?

e How do you think the ATI Act has affected your institution's practices?

6.5.1. Proactive disclosure of information

One of the key indicators of transparency by public institutions is the disclosure of
the information they possess to the citizens. In the same spirit, Section 15 of the ATI
Act requires all public institutions to proactively disclose information in their custody
or under its control. As a result, all the 11 information holders who participated in

the study were asked whether they proactively disclose information to the citizens.
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Among the 11 information holders interviewed, nine cited that they proactively,
though not regularly, disclose information in their possession to the citizens. Key
information disclosed to the citizens is mainly on the operations of the institutions in
line with their mandates. One respondent emphasized that while they do proactively
disclose information, however, they do so not necessarily because of the ATI Act, but
rather because the business nature of the institution encourages transparency - to
enhance public trust. This is encouraging because the spirit of the ATl Act manifests

where public institutions put citizens as the primary focus of their activities.

Public institutions that proactively disclose information to the citizens indicated the
following as some of the means: press briefings, press releases, websites, e-
newsletters, newspaper columns, radio, television, and social media platforms. An
analysis of these means of disclosing information points to the fact that the majority
target literate urban citizens. Only one respondent out of 11 indicated the use of radio
as a means of disclosing information. This means that the majority of rural citizens
are not the primary target of the information that is proactively disclosed by public

institutions.

6.5.2. Cost of processing information

One other element that indicates the willingness to provide information is the charges
imposed by information holders. Section 24 of the ATI Act requires that the
information requester shall only pay a fee limited to standard charges for document
duplication, translation or transcription, if applicable. In line with this, information
requesters were asked how much they were charged for the processing of the
information. Out of the nine respondents who made requests using the ATI Act, only
one indicated being charged a fee. The respondent indicated that the fee charged was

for duplication of the documents requested.
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In determining the willingness of information holders to provide information, the
study asked information holders how much they charge to process the information
requested by citizens. All 11 respondents (information holders) indicated that they do
not charge to process information requested under the ATI Act. The findings from
both the information requesters and providers indicate the willingness of public
bodies to make information available to citizens at no charge to ensure transparency

in the operations of public institutions.

6.5.3. Refusal to disclose information

Refusal to disclose information to citizens is against the principles of transparency
and accountability as espoused by the ATI Act. Consequently, Section 25 of the ATI
Act mandates information holders to notify the applicant of the refusal. Among
others, the information holder should provide adequate justification for the refusal,
in relation to the provisions of the Act. To determine the extent to which citizens are
refused access to the information held by public institutions, the study asked
information requesters whether they have ever been denied information and whether

they were satisfied with the justification provided for the refusal.

Out of nine respondents who utilized the ATl Act and submitted requests for
information to various public institutions, only one respondent indicated that he was
never refused information. Eight respondents indicated that they had been denied
information in one way or another. Such instances include being provided with the
requested information by one institution and denied by another or provided only a
certain component of the requested information from the same institution. However,
all the eight respondents indicated that they were not satisfied with the justifications
provided by information holders. Two respondents indicated that they were not even
given a justification for the denial by the information holder, which is contrary to

Section 25 of the ATI Act. Three respondents cited that their requests were denied for
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reason of having no rights to access the information while the other three said that
they were told the information requested was under review and will be provided when

ready.

On the other hand, information providers were asked to indicate the number of
requests where they refused to provide information to citizens and the reasons for
doing so. Only three out of 11 respondents indicated having refused to provide the
requested information to citizens, and that the refusal is due to various reasons. Table
3 below indicates the number of requests refused by each of the four information

providers and the reasons for doing so.

Table 3: Number of requests refused and reason for refusal

Description Number of requests Reason for refusal
refused
Respondent 6 Less than 10 Failure to meet requirements such as

requesting information to know the

value of assets of a relative

Respondent 8 About 5 Information requested was on active
cases
Respondent 9 Not sure The requested information is not within

the mandate

Respondent 29 1 Not meeting requirements because the

request was made from malice

Whereas the majority of information requesters indicated that the justifications
provided when information was refused were not satisfactorily, the reasons provided
by each of the information holders for refusing to provide requested information
appear reasonable and are within the framework of the ATI Act. The ATI Act provides
a schedule of information that is exempted from disclosure. This includes cabinet

records and those of its committees, and court records prior to the conclusion of the
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matter (Section 3). In addition, Sections 29 - 36 provide details of the information
which may also be denied. However, Section 38 of the ATI Act requires information

holders to provide proof of exemption if the disclosure is denied.

Refusal to provide the requested information to citizens is in itself an indication of a
lack of transparency and accountability. However, the ATl Act has provisions to allow
information holders to refuse to provide the requested information. This mainly
applies where the information requested falls within the category of exempted
information and the intended use of the information is contrary to the promotion of
the right to access information. Based on the reasons provided by information
holders, the study contends that they were justified to refuse to grant the information
requested. Further, the study observes that information requesters looked at the
refusal to provide information as a lack of transparency and accountability and hence
were not satisfied with the justifications. At the same time, information providers
acted within the framework of the law. Citizens should ensure that they make requests
for information with an aim of holding duty bearers accountable and not with

malicious intent.

6.5.4. Timelines for processing requests

The ATI Act lays down 15 working days as a timeline for complying with a request for
information. This compels information holders to provide requested information on
time. On the contrary, delays in providing information could be interpreted as a
culture of secrecy among public institutions and a lack of transparency. To determine
the time it takes for processing requests made under the ATI, the study asked both
information requesters and information providers how long it took to process a

request.
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Out of nine information requesters who submitted requests under the ATl Act, seven
respondents indicated that their requests were processed within the 15 working days
provided by the law. One respondent got a response within 30 working days. The
respondent further lamented that the timeframe greatly depends on the connection
one has with the information providers, and it is not necessarily in line with the
provisions of the ATl Act. One respondent got the request processed after about nine
months and was only provided information after appealing to the Commission. Before
that, the information provider did not provide any feedback even after consistent

follow-up and a formal appeal to the head of the institution as required by the law.

An analysis of the responses from information providers on the time taken to process
requests for information generally indicates a high level of compliance with the
provision of the ATl Act. Nine out of 11 respondents indicated that they process
requests under ATI Act within 15 working days, with the majority indicating an

average of two days only.

From the analysis of the data collected from both information requesters and
providers, the study observes that, to a greater extent, public bodies comply with the
provision of the ATl Act on the timeline for processing information requests. This

entails that the ATI Act does enhance transparency and accountability.

6.6. Effectiveness of the Commission (oversight body) and the Ministry

of Information (policyholder)

Section 7 of the ATI Act designates the Malawi Human Rights Commission as the
overseer in the implementation of the Act. The Act was operationalized by the Minister
of Information by designating a commencement date published in the Gazette and
consequentially designating the Ministry as a policyholder. Therefore, both the

Commission and the Ministry have a critical role to play in the implementation of the
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ATI Act. The study assessed the effectiveness of the Commission and the Ministry by
asking all the respondents a set of questions that reflect on the implementation

process. The findings are discussed below.

6.6.1. Capacity building and awareness

The empirical data on the effectiveness of the Commission and the Ministry of
Information in the implementation of the ATI Act by building capacities and raising

awareness was obtained by asking the following questions, among others:

e Were you trained on the procedures for the ATI? When? How satisfied were you
with the training? Have you received follow-up/regular training(s) afterwards?
e In your opinion, to what extent are the citizens aware of the provisions of the

ATI Act?

An analysis of the empirically gathered data indicates that out of a total of 11
information provider respondents, eight underwent a basic orientation on the ATI Act
organized by the Commission in collaboration with the Ministry, while the remaining
three said they did not have any form of training. Whereas the majority (6) of the
respondents said that they were satisfied with the orientation, two respondents were
not satisfied with the orientation as they have been anticipating formal training. Box
3 is an excerpt from one respondent's answer on the level of satisfaction with the

training.

Box 3: Level of satisfaction with training on ATI Act

"I was not really satisfied because | feel like the orientation period was very short,
considering the technicality of the law. Since then, there has not been a follow-up

orientation."

Respondent 29
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As indicated earlier (Section 6.2), the empirical data indicate low levels of awareness
of the ATI Act provisions among citizens of all categories. Respondents indicate that
citizens in rural communities are the category least aware due to inadequate publicity
of the ATI Act. On the other hand, CSOs and the media are considered better off by
most respondents. They argue that this is because of the targeted training organized
by MISA Malawi and some CSOs implementing transparency and accountability

projects and using the Act to advance their goals.

The Commission acknowledged that they have not done enough to raise awareness
of the ATI Act among the citizens. The respondent gave a score of less than 50% as
what has been attained so far. In the same spirit, the respondent from the Ministry

acknowledged low levels of awareness of the ATl Act among the citizens.

The empirical findings indicate that not much has been done in terms of building the
capacity of Information Officers and raising awareness among the citizens. The key
factor identified by the study is inadequate resources since the government provides

the Commission with limited funds to coordinate the implementation of the ATI Act.

6.6.2. Development of tools

To determine the effectiveness of the coordinating entities in the development of
tools to support the implementation of the ATI Act, the study obtained empirical data

by asking the following questions:

e Has the Commission published any guidelines in relation to the
implementation of the ATl Act? Do they conform to the provisions in Section 9?
e Has the Ministry prescribed how to digitalize all records in the custody of the

information holders? (Section 6 of the Regulations)

In response to the question of whether the Commission has published any guidelines
in relation to the implementation of the ATI Act, it was reported that there is some
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progress. The Commission made consultations with the key stakeholders and
produced a draft document. However, the document is not yet ready for circulation
and use. On the prescribed format of how public institutions should digitalize all
records, the Ministry indicated that it has not been done. It was further reported that
since the Ministry is also responsible for digitalization in general, it is working on a
comprehensive strategy for the digitalization of all the information held by public

bodies.

Based on the data obtained, the study concludes that both the Commission and the
Ministry have not been effective in developing enabling tools for the effective
implementation of the ATI Act. In line with Section 9 of the Act, the guidelines are
essential as they lay out the objectives of the Act, provide contact details of the
Commission, obligations of all information holders, methods of applying for
disclosure of information and the rights of the citizens under the Act. On the other
hand, digitalization of records/information is very important as it could enhance

proactive disclosure and ensure quick access and release of information.

6.6.3. Compliance, monitoring and enforcement

For the effective implementation of the ATl Act, both the Commission and the Ministry
should ensure that all public and private bodies covered by the Act comply with the
provisions of the law. While the Commission and the Ministry will do their part in
compliance with the law, they are also mandated to monitor and enforce compliance
by other public entities. The study obtained empirical data on compliance, monitoring
and enforcement from the Commission and the Ministry. This was triangulated with

data provided by information requesters and providers.

With regard to compliance with the provisions of the ATI Act, the Commission was

asked the following questions:
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e To what extent has the Commission fulfilled its oversight functions listed in
Section 8 of the ATI Act?
e To what extent do you comply with Section 11 of the Act and submit reports

to Parliament?

The study obtained empirical data on the compliance of the Ministry through the

following questions:

e To what extent do you comply with Section 17(2) of the Act and submit reports
to Parliament?

e To what extent has the Ministry published names of information officers in at
least two newspapers of nationwide circulation at the beginning of each
financial year? (Section 3(3) of the Regulations)

e Has the Ministry prescribed a uniform scale of fees applicable for processing

requests for information? (Section 24(3) of the ATI Act)

Section 8 of the ATI Act lists ten oversight functions of the Commission which include
raising awareness, making recommendations to the government on the
declassification of the information which is exempted from disclosure, reviewing
decisions of information holders with regards to requests for information and making
recommendations to the Minister on the fees payable. Table 4 below indicates the

level of compliance to the Act by the Commission:

Table 4: Level of compliance by the Commission

No. Specific Oversight Function Status

1. | Raise awareness of the right of access to | Continuous process - less
information among members of the public and | than 50% done

officials of all information holders

2. Advise the Government and other institutions to | Done  satisfactorily -

which this Act applies on matters related to the | advised the Ministry of
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coordination and the management of

information in the custody or under the control

of information holders

Information, the Ministry
of Justice as well as
advising information

holders now and then

3. Review, on application, decisions of information | Received two applications
holders with regard to requests for information | and reviewed them
and make recommendations to the relevant | accordingly
information holder resulting from applications
made

4. Make recommendations to the Government on | The Commission has not
the declassification of information which is | received any requests yet
exempt from disclosure to enable access to that
information

5. Make recommendations to Government on | Not done
matters related to the legal framework on access
to information and legislation

6. Perform such other functions as are conferred | Not done
upon the Commission by this Act or any other law

7. Give directions of a general nature to all | Not done
institutions to which this Act applies in
connection with the performance of their duties
and obligations under this Act

8. Make recommendations to the Minister on the | Provided input during the
fees payable with regard to the processing of | formulation of regulations
requests for information

9. Review decisions of information holders with | Done
regard to the denial of disclosure of information
or grant of access to information

10. | Enter and inspect premises to which an | Appeal cases handled by

application for review relates and inspects, make
copies of, and take extracts from, any material
relevant to the review process or proceedings as

the case may be

the Commission did not

require inspection
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Based on the analysis of the empirical data obtained, to some extent, the Commission
is able to discharge the oversight functions as provided for by the ATl Act. However,
the study has observed that the Commission can only undertake some of its functions
when moved by relevant government entities and citizens. On submission of the

reports to the Parliament, the Commission is yet to comply with the provision.

The study obtained data on the compliance to the ATI Act by the Ministry by asking
whether they submit annual reports to Parliament, publish names of information
holders on yearly basis and has prescribed a uniform scale of fees applicable for
processing requests for information. Table 5 below provides a synopsis of the level

of compliance by the Ministry.

Table 5: Level of compliance by the Ministry

No. Role of the Ministry Status

1. | Submission of annual reports to Parliament Not done

2. | Publishing of names of Information Officers in at | Not done
least two newspapers of nationwide circulation

each financial year

3. | Prescribing a uniform scale of fees applicable for | Done and contained in the
processing requests for information First Schedule of the

Access to Information

Regulations

Empirical data on the level of compliance by the Ministry shows that it has not done
enough to comply with the provisions of the ATI Act and its implementation. The
respondent indicated that the key challenge is that most institutions did not appoint
Information Officers in substantive positions, but rather simply designated them from
common service. These are regularly transferred from one agency to another such

that when the Ministry intends to publish the names, verification reports indicate that
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most have moved to a different institution. This also affects the compilation and
submission of annual reports to the Ministry by information holders. The respondent
indicated that no institution has submitted a report yet (which corroborates the data
obtained from information holders, some of whom even indicated that they are not
aware of the need to submit reports). Consequently, the Ministry has no information

to report to Parliament as it is supposed to consolidate reports from institutions.

To determine the capacity of the Ministry to monitor the implementation of the ATI

Act, the study asked the following questions:

e How many information holders have submitted names of Information Officers
to the Ministry? (Section 3(2) of the Regulations)

e In your opinion, to what extent are the information holders publishing the
name and contact details of its information officer on its website (Section 3(4)
of the Regulations)

e To what extent are information holders able to submit reports on their level of
compliance with the provisions of the Act? Have you prescribed the form and

manner for the submission of the reports? (Section 17(1) of the Act).

The respondent indicated that over 100 information holders have appointed or
designated Information Officers and submitted names to the Ministry. However, as
alluded to earlier, the frequent transfers affect the figures. With regards to
information holders publishing the names and contact details of Information Officers,
the respondent indicated that they can only do so after the Ministry has published
such details first. As indicated earlier, the respondent stipulated that the Ministry has
not received any reports yet and is in the process of developing guidelines for
institutions to use when preparing annual reports. Overall, the empirical data suggest
that the Ministry has not done enough to further the monitoring of the

implementation of the ATI Act.
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To determine the extent to which the Commission enforces the implementation of the

ATI Act, the study asked the following questions:

e Have you ever handled any appeals since the Act came into effect? If yes, how
many?

e Do you follow up on your decisions? Provide specific examples.

e Has there been refusals to comply with your decisions? Was there any action
taken against the head of the information holder who refused to comply with

your decision?

On whether the Commission has ever handled any appeals since the ATI Act came
into effect, the respondent indicated that the Commission has handled only two
appeals. One of the applicants was denied information and was not satisfied with the
justification provided by the information holder. After review, the Commission
determined that the information holder had to release the information, and it
complied with the order. The second application was on the timelines. After the
review, the Commission determined that the applicant did not follow the procedure
as stipulated in the ATI Act. The applicant was advised to resubmit the request to the
information holder. This shows that the Commission is able to enforce the law by
making determinations on appeal and making follow-up decisions to check
adherence. However, it is yet to be seen how the Commission will respond when faced

with a situation where its determination is not adhered to by an information holder.

6.7. The ATI Act and corruption control

Access to information encourages public authorities to be responsive, predictable,
efficient and effective in the formulation and execution of public policy. It may also
discourage corruption while encouraging the rational allocation of public resources.

Therefore, access to information laws works to resolve the pervasive problem of the
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principal-agent theory, whereby principals only have imperfect information about

what their agents are doing, controlling government corruption in the process.

To illustrate the nuances of how the ATI Act can work as an anti-corruption tool, the
study obtained and analyzed data to understand whether the ATl Act can be used to
fight public sector corruption. All the respondents in the study were asked the

following two questions:

e Can you think of any specific case(s) where the activities under the ATI Act
contributed to the control of government corruption? Please share some of
those cases.

e Based on your overall experience, do you think the ATI Act is effective in

addressing government corruption? Why or why not?

6.7.1. Exposure of government corruption

Out of the 30 respondents, 15 indicated that requests for information made under
the ATI Act exposed some government corruption, ten indicated that the ATl Act has
not exposed any government corruption and five indicated that they are not sure.
Interestingly, only two information providers interviewed indicated that the ATI Act

has exposed any government corruption.

An analysis of specific cases cited by respondents shows diversity - from high profile
to low-level cases; however, they are remarkable. A most common case of government
corruption, cited by seven respondents, is the alleged abuse of MK6.2 billion of
Coronavirus (COVID-19) response funds. The respondents believe that the exposure
was initiated by Idriss Ali Nassah, a popular social media influencer. Using the ATI
Act, he requested the Department of Disaster Management (DODMA) to make public
an audit report for the COVID-19 response funds. This followed the general outcry

that the resources were not used for the intended purposes.
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Consequently, a report titled “Investigative report on the usage and accountability of

the K6.2 billion COVID-19 disbursement” was made public in April 2021 following the

directive by His Excellency, Dr. Lazarus McCarthy Chakwera, President of the Republic

of Malawi. The key findings of the audit include the following:

1.

K493 million worth of expenditure did not follow procurement procedures

correctly.

. K80 million worth of expenditure on allowances were irregular, including

allowances of a Cabinet Minister.

. K83 million worth of cash was not properly accounted for, including K12

million that vanished without a trace.
K39.7 million worth of fuel was not properly accounted for, including K7.6

million of fuel that went missing.

. K23.6 million was spent wastefully without being budgeted for.

K1 billion that was allocated to some clusters to help in the fight against
COVID-19 was left idle and unused.
Local Authorities were given funding without a basis or a budget (National

Audit Office, 2021).

Based on the findings of the audit, the President fired one Minister from his Cabinet,

and ordered the interdiction and arrest of public officials suspected to have been

involved in the abuse of the resources. Further, the President acknowledged the role

of citizens and the press in demanding accountability and making the ATI Act effective

in exposing government corruption (Box 4).
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Box 4: Excerpt from the speech by the President of Malawi on the role of the ATI

Act and exposure of corruption

“If it were not for this audit, we would have all remained ignorant about how much
of the K6.2 billion was well spent, how much was unspent, how much was misspent,
and how much was stolen. If it were not for this audit, we would all be left to believe
the inaccurate reports submitted by those in the public service who have mastered
the art of stealing public funds and covering their tracks. If it were not for this audit,
we would all be left to believe the lies of those who wanted to discredit the audit
before it came out and discredit those of us who have vowed to fight this cancer of
corruption so that we do not pursue the culprits. If it were not for this audit, we
would have no evidence of the crimes that have been committed or the identities of
those who committed them, which has the risk of punishing innocent civil servants
together with the guilty ones. | must therefore thank so many of you who have been
lending your voices to support my decision to see this audit report done and
released. Without an active citizenry and a vigilant press calling for accountability,
laws like the Access to Information Act that my Administration operationalized last
year, can still be rendered ineffective by corrupt government officials determined

to hide their crimes”

Source: National Address by His Excellency, Dr Lazarus McCarthy Chakwera,
President of the Republic of Malawi, on the Investigative Audit Report on the usage
and accountability of K6.2 billion COVID-19 disbursement, 18" April 2021

Other randomly cited cases of government corruption exposure include the following:
the MWK250 million expenditure for the 2021 Independence Celebrations (Box 5),
suspected double dipping for the MWK19 Billion Kenyatta and Sharrar Drive contract
(Box 6), and the transfer of MK1 trillion from the Reserve Bank of Malawi (RBM) to

other commercial banks (Box 7).
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Box 5: Exposure of Independence Celebration corruption

“We wrote the Steering Committee for the 2021 Independence Celebrations after
the public was informed the budget was trimmed from MWK250 million to MWK50
million. But behind the scenes, the whole money was withdrawn from the Malawi
government account number one through an account only identified as ‘Chief
Secretary’. We invoked the ATI Act, and the money was paid back into the Malawi

government account number.”

Respondent 30

Box 6: Exposure of Kenyatta and Sharrar Drive contract

“We wrote Roads Authority (RA) and Lilongwe Water Board (LWB) and exposed an
attempt to dupe Malawians in a case of double dipping where the initial contract
for the MWK19 billion Kenyatta and Sharrar Drive contract had included the
relocation of pipes. LWB sought ‘no objection’ from the Public Procurement and
Disposal of Asset Authority (PPDA) to award yet another contract to relocate the

pipes to the same company doing the road construction.”

Respondent 30

Box 7: Exposure of 1 trillion transfer of money from RBM

“For me it is the story about the Reserve Bank of Malawi (RBM) which transferred
money amounting to K1 trillion at once in June last year to various local commercial
banks. The transfer took place just a day before President Lazarus Chakwera was

declared winner of the fresh presidential election.”

Respondent 21

As mentioned earlier, ten respondents indicated that the ATI Act has not exposed any

government corruption. While acknowledging that there has been increased exposure
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of government corruption since the ATI Act was enacted and operationalized, they
attribute the exposure to other elements such as whistleblowing (inside sources,
leakage), undercover investigations, and increased access to the internet and social

media.

In addition, the following reasons were provided by respondents believing that the

ATI Act has not exposed government corruption:

a. Low knowledge of the access to information law among citizens, which results
in low usage of the law

b. A culture of secrecy by public institutions - some give reasons of national
security for not releasing information

c. Public institutions are too bureaucratic

d. Most government corruption is done in procurement, where public officials

deal with cartels and keep records away.

6.7.2. Effectiveness of the ATI Act in addressing government

corruption

Empirical data has been collected and analyzed from all the 30 respondents in the
study to understand whether the ATl is effective in addressing government corruption.
Among the 30, 25 respondents indicated that the ATI Act is effective in addressing
corruption, three respondents said it was not effective and two respondents were not

sure. Respondents justified their opinion as detailed in Table 6 below.

Table 6: Effectiveness of ATl Act in addressing government corruption

Category Respondents Justifications
The ATI Act is 25 e The ATI Act enables office bearers to be
effective in conscious when exercising their official duties
addressing and do their job diligently
government
corruption
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Public officers know that they must provide the
requested information under the ATl Act and
are bound to follow public funds management
procedures

The ATl Act enhances transparency and
accountability; people are made conscious and
act professionally

The law empowers citizens to access
information from public institutions (from
budgeting to implementation level)

Public institutions are made more conscious in
the handling of information, they strive to have
factual information

The ATI Act forces institutions to release
information - public officials start acting
professionally (act in accordance with set
procedures)

The ATI Act exposes wrongdoing by public
officials where information is requested and
provided

The ATI Act allows the media to acquire more
information than before

The ATI Act has deterrent effects and instils
fear among public officials

The ATI Act is
not effective in
addressing
government

corruption

The exposed corruption stories are considered
as mere work of the opposition by those in
authority, so do not take them seriously to
trigger changes

The law does not support the media as it takes
longer for information to be disclosed
Conflicting legal frameworks such as the law
on secrecy

Low proactive disclosure of information by
public bodies, especially on procurement

Low level of awareness of the law by citizens,
hence it is not effectively used

No sanctions imposed even when public
officials do not provide the requested
information

Low level of empowerment even when
information is not provided; requesters do
nothing about it.
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An analysis of the empirical data on the effectiveness of the ATI Act in the control of
government corruption reveals that, to a greater extent, public officials are compelled
to discharge their duties out of fear of both exposure and consequences than mere
adherence to the tenets of transparency and accountability. The ATl Act has the
potential to enhance professionalism among public officials through adherence to set
procedures and reversal of a culture of secrecy, which is associated with public

institutions in Malawi and contribute to the control of government corruption.

6.8. The ATI Act

6.8.1. Attainment of the objectives of the ATI Act

In obtaining data to assess the extent to which the ATI Act is achieving its objectives,

all the respondents were asked the following question:

e In your opinion, to what extent is the ATI Act achieving its objectives?

An analysis of the empirical data indicates that the majority of the respondents feel
that the ATI Act is not achieving its objectives. Other respondents cited routine and
systematic (proactive) information disclosure by information holders as a major
achievement of the Act. The government has been applauded for showing
commitment by introducing different avenues aiming at giving out information to
people through the media. An example includes the State House Media Briefings
introduced by the President. The objective of the briefings is to keep Malawians
informed and encouraged about the progress that the government is making on the
ground on the things that were promised before attaining power to avoid the tendency

of twisting up issues.

Another example cited is the Government's Face the Press initiative introduced by the
Ministry of Information. This is aimed at closing possible information gaps that could

exist between the state and the citizens. Heads of various government Ministries,
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Departments and Agencies (MDAs) voluntarily appear before members of the media.
Through such platforms, public bodies have been held accountable by citizens,

helping create a transparent and informed nation in the process.

Apart from disclosures at the high level, respondents indicated that proactive
disclosure of the information is taking the centre stage at various levels. Public bodies
are able to publish some information on their websites and social media platforms,
and local councils are able to post information on budgets, revenues and

expenditures on notice boards within their localities for citizens to understand.

While appreciating that there is an increase in proactive disclosure of information by
public bodies, some respondents observe that it is not adequate. This results in the
ATI Act not achieving all the set objectives. Other factors indicated for poor attainment

of the set objectives of the ATl Act include the following:

e Low levels of awareness among the citizens - citizens are not yet empowered
to demand information

¢ Inadequate mechanisms for the effective disclosure of information - vetting by
authorities, a culture of secrecy and public officials not being held accountable

e Inadequate protection of people who release information - they may face
transfers or other forms of punishments within the system

e Sanctions are not being imposed despite public bodies refusing to provide

information.

6.8.2. Successes in the implementation of the ATI Act

To understand the successes registered in the implementation of the ATI Act, all the

respondents were asked the following question:

e What are the successes in the implementation of the ATI Act?
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The empirical data obtained by the study indicates that to a greater extent, the ATI

Act has not registered many successes. However, when respondents from the public

bodies were asked to identify successes in the implementation of the ATI Act, the

following issues were identified:

The positive response by public institutions through the designation and
appointment of Information Officers, most of whom have been duly oriented
and they discharge their duties diligently; public bodies provide information
when requested.

Citizens, including journalists, are empowered to hold public officials
accountable by using the ATI Act to make requests for and obtain information
held by public institutions, which otherwise would have not been made public.
Establishment of and providing resources to the ATl Unit at the Commission
mandated to coordinate the implementation of the ATl Act. The Commission
also enforces the law by making determinations after the review of appeals.
Involvement of non-state actors such as CSOs, who engage in such initiatives
as empowering citizens through raising awareness about the provisions of the

law, but also making requests for information on behalf of the citizens.

The following issues were stated by information requesters:

Improved adherence to processes and procedures within public institutions,
such as procurement and financial management, as public officials are afraid
of exposure when citizens access such information in the future, which has led
to improved performance and efficiency.

Improved openness (transparency) through proactive disclosure of information
by public bodies such as through media briefing by the State House and the

Ministry of Information, sharing of the SADC summit expenditure report, the
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Auditor General making audit reports available and several government
institutions using social media platforms.

e The ATI Act has enhanced the fight against corruption as it helps to expose
abuse of public funds, corruption and fraud by public officials, and also
exposed the depth of corruption in key sectors.

e Political will (or perhaps ‘rhetoric’, as Respondent 28 puts it) from the President
who encourages public bodies to provide information to citizens and also urges

citizens to use the law without fear.

Compared to the reported partial implementation of the ATl Act, the outlined
successes point to a huge potential of the law. Persuaded by empirical findings on
successes, the study opines that if the law is fully implemented, citizens will have easy
access to information from public bodies. This will increase transparency, which in
turn, promotes accountability by enabling citizens (principals) to hold public officials
(agents) to account for their actions. Consequently, the law will enhance the
prevention and detection of corruption in the public sector. This is so because public
officials will be compelled to discharge their duties according to set procedures (for
fear of exposure) while citizens are empowered to demand information. In addition,
increasing citizen access to information ensures the delivery of quality services,

national development and good governance.

6.8.3. Challenges to access information by citizens

The respondents reported a wide variety of challenges, which have been categorized
into three: challenges related to citizens, challenges related to information holders

and challenges related to the legal framework.

77



6.8.3.1. Challenges related to citizens

Most citizens lack adequate knowledge of the ATI Act. Citizens are not very aware of
the procedures to be followed when requesting for information and what kind of
information can be requested using the law. While the obligation to raise awareness
rests with the government, citizens take no deliberate efforts to familiarize
themselves with the law. Due to a low level of knowledge about the law, citizens are
not empowered enough to demand their rights and challenge public officials who take

advantage of ignorance.

6.8.3.2. Challenges related to information holders

A culture of secrecy within public institutions was identified as one of the key
challenges citizens face while using the ATI Act to access information. Coupled with
low awareness levels of the provisions of the Act among citizens, secrecy contributes
to low response rates to requests for information made under the ATI Act.
Respondents further argued that some public officials are direct beneficiaries of the

secrecy and, hence deny citizens access to information.

Respondents also cited too much bureaucracy in government as a cause for concern
for citizens in accessing information under the ATI Act. It is reported that despite
public institutions designating Information Officers charged with the responsibility of
handling all the requests (Section 12), these Officers are not empowered to release
the information before seeking clearance from their superiors. This, in the view of
some respondents, creates fear in Information Officers to discharge their obligations,
provides room for tampering with the information and causes delays in releasing the
information. In addition, where Information Officers do not have adequate

information, other public officers do not cooperate and provide the necessary
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assistance (contrary to Section 12(4) of the ATI Act), resulting in citizens not accessing

the right information.

Respondents also included the following as challenges citizens may face while

accessing information using the ATI Act:

e They are not aware of who to contact as details of Information Officers have
not yet been made public.

e Theinformation provided is not user-friendly to the majority of citizens as most
of it is in hard copies and English language only.

e Intimidation by public officials aimed at frustrating citizens when making a
request so that they drop it.

e Failure to provide the requested information as the majority of public officials

are resisting change and still applying the laissez-faire approach.

The study concludes that information holders contribute to the low level of access to
information by citizens by displaying varying delaying tactics. This shows lack of

transparency by public officials.

6.8.3.3. Challenges related to the legal framework

A weak or restrictive legal framework is one of the major obstacles to effective access
to information. The respondents identified a number of legal challenges citizens may

face while using the ATI Act to access information from public bodies.

One such area highlighted is that the ATI Act conflicts with other laws. These include
the Official Secrets Act, which prohibits every person from disclosing information
accessed by holding a position in government, and the Mines and Minerals Acts Act,
which prevents individuals from accessing the information on mining companies until
after the expiry of the mining license. Respondents indicated that a conflict also arises

where public officials swear oaths of secrecy, and they are also designated as
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Information Officers responsible for providing information. This leaves them in a
dilemma as to which statute will reign supreme. However, Section 6 of the ATI Act
provides that the presumption that favors access to information shall be preferred to

that restricting information.

The information requested under the ATI Act is supposed to be processed within 15
working days (Section 19). Some respondents consider this period as a legal challenge
that citizens, especially journalists, face while using the ATI Act to access information
from public bodies. It is reported that certain institutions deliberately postpone the
release of information despite it being readily available, and wait for the period
provided by law. The delay in releasing the information causes certain information to

outlive its relevance.

Respondents also highlighted the complexity of the form for requesting information
(Second Schedule of the ATI Regulations). The form, which is in English only, is more
suitable for the urban elite and is not user-friendly for the majority of citizens with
low literacy levels. At the same time, Section 18 of the ATl Act provides for oral
submission of the request for information. Failure to utilize the provision relates to

the low levels of awareness of the law in general.
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7.0. CONCLUSION

The study aimed at understanding the impact of the ATl Act on the promotion of
transparency and making government information accessible in Malawi. When citizens
are aware of the decisions made by public bodies, people in authority act in the
interest of the society at large. Eventually, transparency and accountability help
control public sector corruption and improves service delivery. To determine the

impact, the study considered the following hypotheses:

Ho,. The ATI Act has not had a significant impact on enhancing transparency and

accountability in the public sector and the level of public sector corruption in Malawi.

H,. The ATI Act has enhanced transparency and accountability in the public sector

and helped decrease the level of public sector corruption in Malawi.

H,. The ATI Act has reduced transparency and accountability in the public sector and

helped increase the level of public sector corruption in Malawi.

7.1. Results of hypotheses

The results from the study show that Hypotheses H, and H, are rejected and

Hypothesis H, is validated.

The ATI Act in Malawi has some positive impact in the control of government
corruption. However, the substantial impact is yet to be realized as the law has not
been adequately implemented and enforced. In addition, the ATI Act need to be
accompanied by other accountability measures such as the sanctioning of public
officials whose involvement in corrupt practices has been exposed. Such sanctions
may include recovery of assets, dismissal from their positions and prosecution.
Authorities should also consider a review of systems and procedures where corruption

has been exposed to avoid recurrence.
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Based on the findings of this study, it can be argued that the Malawi ATI Act is very
effective in exposing government corruption. The study has demonstrated that
information provided under the ATI Act helped reveal several instances of alleged
corruption within public institutions. This study finds a relationship between the ATI
Act and exposure of public sector corruption. However, no direct relationship has
been established between the ATI Act and the control of government corruption. The
study contends that ATl Act is associated with more exposure of corruption. It further
points out that the public sector corruption exposure is mainly driven by the media
and CSOs compared to citizens in general. The exposure has a significant impact as
it causes reputation damage, instils fear among other public officials and enhances
effective delivery of public services. However, the media, which is crucial in using the
ATI Act to expose public sector corruption, is not comfortable utilizing the law due to

perceived delays in releasing the requested information.

On the other hand, the empirical evidence in the study suggests that the ATI Act is
not very effective in controlling and addressing government corruption. The data
obtained indicate that the ATI Act lacks adequate sanction mechanisms. To date, no
public official has been held accountable for failing to disclose the requested
information. And in circumstances where a request for information has been refused,
citizens are not sufficiently empowered to take action. This has allowed public officials
to continue on their trajectory of business as usual, knowing they will face no

consequences for their actions or inaction.

In addition, when citizens have obtained information under the ATI Act and detect
corruption after the analysis of such information, there are no major consequences.
Where such corrupt instances are detected by journalists and published in the media,
it only leads to reputation damage. However, public officials in Malawi are not shaken

by the stories and do not even consider resigning as a result of the exposure. The
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only hope where corruption is exposed in the media is that the information could be
picked by law enforcement agencies which could lead to a thorough investigation and
then prosecution. To date, no case of alleged corruption exposed under the ATI Act
has been effectively investigated and prosecuted, leading to a conviction. Even those
arrested following the revelations of misuse of COVID-19 funds are free, and most of

those who were interdicted resumed working in their respective positions.

Regarding accountability, the study finds that the ATl Act in Malawi provides citizens
with the right to demand accountability from public officials. However, little has been
done to give the citizens the power to hold public officials to account for their
behavior. Citizens are provided with the information requested under the ATI Act, but

fail to use the information and take action against public officials.

In conclusion, the empirical data collected and analyzed support the null hypothesis
that the ATI Act has not had significant impact on enhancing transparency and
accountability among public officials. The ATI Act has not yet fully made public bodies
more transparent and accountable. In addition, it has not increased trust or fully
rooted itself within the citizens. Public officials appear comfortable with their
‘business as usual approach’ and a ‘culture of secrecy’ as citizens remain passive and
fail to fully exercise their right to access information held by public bodies.
Consequently, the ATl Act in Malawi has not enhanced transparency and

accountability to decrease the level of public sector corruption.

7.2. Strengths and limitations of the study

This research is the first to focus on the ATI Act in relation to its impact on enhancing
transparency, accountability, citizen empowerment, and control of public sector
corruption in Malawi. The study used a variety of approaches to measure the

effectiveness of the ATI Act. Such approaches include the use of indices on corruption
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perception, interviews with information requesters, providers and implementing
entities, and media and journal articles. Therefore, the study adds to the knowledge
of the role of the ATI Act in preventing corruption. The researcher hopes that the
results of the study may have policy implications beyond the academic space and that

relevant authorities will implement the recommendations.

At the same time, the research was limited in its scope due to a variety of factors
described in Section 5.6. More research is needed to understand underlying factors
that limit transparency and accountability and enhance the culture of secrecy in public
institutions as well as how an ethical culture among public officials can be enforced.
Another suggestion for further research is to identify factors limiting the
empowerment of citizens to effectively use the ATl Act to request information held by

public bodies and utilize the outcomes to hold duty bearers accountable.

7.3. Recommendations

Below are some of the recommendations that are based on the findings of this study.

7.3.1. Implementation mechanisms

The study has observed certain critical gaps in the implementation of the ATI Act.
Such gaps include lack of knowledge about the existence of Information Officers in
most institutions, inadequate training of Information Officers and the absence of
information manuals in all public institutions. Therefore, the study makes the

following specific recommendations with regards to the operationalization of the law:

1. The Ministry of Information should ensure that all public institutions have
appointed/designated Information Officers. Their names and contact details
should be published.

2. The Commission, in collaboration with the Ministry of Information, should
ensure that all Information Officers are properly trained to facilitate the
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paradigm shift from secrecy to openness. Among others, the training should
focus on the provisions of the ATI Act and the processing of requests.

3. All public institutions should prioritize the development of information
manuals to provide clear categories of information that can be accessed by
citizens. The information manuals will enable increased knowledge among
citizens on categories of information accessible at each and every institution
as well as guide Information Officers in the performance of their duties.

4. The Commission should publish guidelines in relation to the implementation
of the ATI Act. At a minimum, the guidelines should contain the objectives of
the Act, provide contact details of the Commission, obligations of all
information holders, methods of applying for disclosure of information and the

rights of the citizens under the Act.

7.3.2. Capacity building and awareness

Noting the low levels of awareness of the ATl Act among both citizens and public
officials, the study recommends that the Commission should put in place deliberate
mechanisms for raising awareness among citizens and public officials. Citizens
should also be encouraged to exercise the right to access information. Government

efforts should be complimented by non-state actors such as CSOs and the media.

7.3.3. Proactive disclosure of information

The study recommends that the Commission and the Ministry should ensure that
public bodies proactively disclose information using a variety of channels, such as
internet, radio, public libraries to ensure that all categories of citizens have access to
public information. The information should be disclosed timely and in a user-friendly

format, and it should be in areas of public interest, such as budgets, spending data
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above a certain agreed-upon threshold, and details of salaries. This is aimed at

preventing inappropriate influence or corrupt spending.

The oversight bodies should be conducting quarterly monitoring initiatives to check
compliance, such as using publication schemes and disclosure logs, and imposing
sanctions on officials and institutions not complying. Eventually, the citizens will play

a stronger role by using the data provided to hold public bodies accountable.

7.3.4. Independence of oversight bodies

The study recommends that the government should ensure independence of the
Commission and the Ministry of Information by providing adequate budgetary
allocation for operation as well as ensuring the availability of a well-trained non-
partisan human resource. This will enable the two institutions to discharge their roles
and responsibilities of developing guidelines and regulations, capacity building of
information officers and holders, raising awareness of citizens as well as ensuring

adherence to the provisions of the law by public bodies effectively.

7.3.5. Digitalization and record management

The study recommends that the Ministry of Information should prioritize creating a
digitalized system for archiving and managing current and future generated
information and records held by public institutions. This is so because the study
observed that most of the processes related to the ATI Act and access to information
rely on manual systems. Use of technology can make the process of requesting
information easier, such as by adopting online platforms where citizens can request
information and monitor public institutions compliance with the law. This is very
important as it will enhance proactive disclosure of information and ensure quick

access to information by citizens.
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7.3.6. Broader regulatory framework

The study recommends that the Commission and the Ministry of Information should
engage the Ministry of Justice to review or repeal all laws that impinge on the right of
citizens to access information as espoused by the Constitution. Some public officials
may deny citizens access to information on the basis that certain legislations, such as
the Official Secrets Act and the Mines and Minerals Act, prohibits them from doing so.

Aligning the legal frameworks is critical for the success of the ATI Act.

7.3.7. Strong media support

The study recommends that the media, under MISA, should set up a task force to
support the implementation of the law. Among other things, the task force will be
responsible for lobbying for a conducive environment, monitoring the
implementation, setting up rewards and sanction mechanisms, and building the

capacity of citizens.

The implementation of the recommendations may face a number of challenges, which

include the following:

1. Inadequate financial and human resources as some recommendations, such as
digitalization of information, capacity building and raising awareness among
citizens will require substantial amount of resources.

2. Resistance by public officials to embrace a transparent and accountable culture
as the culture of secrecy is considered a normal and established way of
handling information held by public bodies.

3. Some recommendations, such as the review of laws that impinge citizens to
effectively enjoy the right of access to information held by public bodies, may

take long period of time.
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7.4. Conclusion

The purpose of this research project was to determine the extent to which the ATI Act
enhances transparency, accountability, citizen empowerment, and control of public
sector corruption in Malawi. The primary data for the study was collected from
information requesters, information providers, the MHRC and the Ministry of
Information. The study also utilized secondary sources such as media articles and

journal articles related to the ATI Act and corruption in Malawi.

The study has established that the ATl Act is capable of exposing government
corruption in line with the principal-agent theory. However, there is no strong
evidence that the ATI Act currently helps control government corruption. Public
officials discharge their duties without regard to the provisions of the ATI Act. This
confirms the information asymmetry challenge of the principal-agent theory, where

the agent willingly hides information from the principal.

The study points to low levels of awareness and utilization of the ATI Act by citizens,
supporting the theory that the principal lacks information. At the same time, CSOs
and the media are quite aware of the provisions of the ATl Act and use it more often

than ordinary citizens.

The findings of the study also suggest poor utilization of the obtained information by
citizens, as stipulated by the agency theory that principals do not monitor agents
adequately. Citizens do not usually have clear plans on how the obtained information
can be utilized to enhance transparency and accountability. Only journalists can use
the information in their articles, and where corruption is exposed, governance

institutions may take up the issues.

The study provided a number of recommendations on how the ATI regime in Malawi

can be improved to further its goals of increased transparency and accountability,
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enhanced public understanding and trust, and the control of public sector corruption.
The recommendations are guided by the principal-agent theory which requires the
agent (public official) to be fully monitored by the principal (citizens) to control

corruption in the government.

The study is the first of its kind in Malawi and may serve as the foundation for further

research related to corruption, governance and the ATI Act.
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APPENDIXES

Appendix 1: Interview guide for information requesters

Section A: Personal information

Gender Age Education level
Male 20 -30 Primary
Female 30-40 Secondary

40 - 50 Tertiary

Above 50 Postgraduate

Institution (if any):

Position/title of respondent:

Section B: Request process

(was the original decision upheld or overturned?)

No. Questions Notes

1. | Have you utilized the ATI Act process? How? (If
no, skip to Section D)

2. | If you submitted a request for information, how
much were you charged to process the
information?

3. | How long did it take to access the information?

4. | Did you receive the information you requested?
(If not, skip to Section C)

5. | In what format was the information provided?
Was it what you requested?

6. | How satisfied were you with the amount and
quality of the information you received?

7. | What did you do with the information you
received and why?

8. | What challenges did you face?

9. | If you made requests to more than one
institution, was your experience different from
one institution to another?

Section C: Appeal process

No. Questions Notes

10. | Have you ever been denied information after a
formal application?

11. | Were you satisfied with the justification for
denying you the information? If not, what was
your next course of action?

12. | Are you aware of the appeal mechanism
provided by the ATI Act? Did you file an appeal?
With whom?

13. | What was the outcome of the appeal process?




14.

How many appeals have you made since ATI
took effect?

Section D: ATI Act and corruption control

the ATI regime/process for a more effective
implementation of the ATI Act? Why? What
challenges do you foresee on the way to
implementing these suggestions?

No. Questions Notes

15. | Can you think of any specific case(s) where the
activities under the ATl Act contributed to the
control of government corruption? Please share
some of those cases.

16. | Based on your overall experience, do you think
the ATI Act is effective in addressing
government corruption? Why or why not?

Section E: The ATI Act

No. Questions Notes

17. | In your opinion, to what extent is the ATl Act
achieving its objectives?

18. | In your opinion, to what extent are the following
groups aware of the provisions of the ATI Act:
Citizens
Public officials
CSOs
Media

19. | From your experience, what are the chances that
you will get the information you are looking for
when you request it from an institution?

20. | What are the successes and challenges in the
implementation of the ATI Act

21. | In your opinion, what changes should be made to




Appendix 2: Interview guide for information providers

Section A: Personal information

Gender Age Education level
Male 20-30 Primary
Female 30 - 40 Secondary
40 - 50 Tertiary
Above 50 Postgraduate
Institution:

Position/title of respondent:

Section B: Background information

No.

Questions

Notes

1.

When was the office of information established
at your institution?

How long have you served as an information
officer?

Were you trained on the procedures for the ATI?
When? How satisfied were you with the training?
Have you received follow up/regular training(s)
afterwards?

What type of records do you keep about ATI
requests and how do you keep them?

Section 15 of the ATI Act stipulates that “an
information holder shall make available to the
general public information in its custody or
under its control.” Do you proactively disclose
information to the public as per this provision? If
yes, what kind of information? How often? How?

Have you ever produced an information manual
as stipulated in Section 167 Is it available to the
public? Where/how?

Have you ever produced an annual report as
stipulated in Section 17? To whom was it sent?
Was it published? Was there any follow-up on
your report? By whom? Outcome?

Section C: Requests

No.

Questions

Notes

8.

How many requests has your institution received
since the enactment of the ATI Act? In the last
year? This year so far?

What type of information was/is being requested
most often?

10.

How much do you charge for the request for
information?




11.

On average, how long does it take to process a
request?

12.

What challenges do you face in processing
requests?

13.

How many requests for information have you
denied and for what reasons?

14. | How do you think the ATI Act has affected your
institution's practices?
15. | In your opinion, has the ATI affected the attitude

of information seekers and citizens towards
your institution? If yes, how? If no, why?

Section D: ATI Act and corruption control

to the ATl regime/process for a more effective
implementation of the ATI Act? Why? What
challenges do you foresee on the way to
implementing these suggestions?

No. Questions Notes

16. | Can you think of any specific case(s) where the
activities under the ATI Act contributed to the
control of government corruption? Please share
some of those cases.

17. | Based on your overall experience, do you think
the ATI Act is effective in addressing
government corruption? Why or why not?

Section E: The ATI Act

No. Questions Notes

22. | In your opinion, to what extent is the ATI Act
achieving its objectives?

23. | In your opinion, to what extent are the following
groups aware of the provisions of the ATI Act:
Citizens
Public officials
CSOs
Media

24. | From your experience, what are the chances that
you will get the information you are looking for
when you request it from an institution?

25. | What are the successes and challenges in the
implementation of the ATI Act

26. | In your opinion, what changes should be made




Appendix 3: Interview guide for the Commission (oversight body)

Section A: Personal information

Gender Age Education level
Male 20-30 Primary
Female 30 - 40 Secondary

40 - 50 Tertiary

Above 50 Postgraduate

Position/title of respondent:

How long have you been with the Commission in this position or another
position related to the implementation of the ATI Act?

Section B: Implementation

No. Questions Notes

1. | To what extent has the Commission fulfilled
each of the following oversight functions listed
in Section 8 of the ATI Act?

a. raise awareness of the right of access to
information among members of the public
and officials of all information holders;

b. advise Government and other institutions to
which this Act applies on matters related to
the coordination and the management of
information in the custody or under the
control of information holders;

c. review, on application, decisions of
information holders with regard to requests
for information and make recommendations
to the relevant information holder resulting
from applications made;

d. make recommendations to Government on
the declassification of information which is
exempt from disclosure to enable access to
that information;

e. make recommendations to Government on
matters related to the legal framework on
access to information and legislation;

f. perform such other functions as are conferred
upon the Commission by this Act or any other
law;

g. give directions of a general nature to all
institutions to which this Act applies in
connection with the performance of their
duties and obligations under this Act;




h. make recommendations to the Minister on the
fees payable with regard to processing of
requests for information;

i. review decisions of information holders with
regard to denial of disclosure of information
or grant of access to information; and

j. enter and inspect premises to which an

application for review relates and inspect,
make copies of, and take extracts from, any
material relevant to the review process or
proceedings as the case may be.

2. | Has the Commission published any guidelines in
relation to the implementation of the ATI Act?
Do they conform to the provisions in Section 9?
3. | To what extent do you comply with Section 11

of the Act and submit reports to Parliament?

Section C: Appeal process

No. Questions Notes

4. | Have you ever handled any appeals since the Act
came into effect? If yes, how many?

5. | What were the main reasons for appeals?
(refusal of access to information by the
information holder, payable fees considered
unreasonable, failure by the information holder
to comply with the various timelines and
decision on internal review)

6. | How long does it take to process an appeal? If
this time frame is outside the one provided by
the Act (30 working days, Section 44(6)), why
does it take that long?

7. | What are the typical outcomes of the appeal
process?

8. | Do you follow up on your decisions? Provide
specific examples.

9. | Has there been refusals to comply with your
decisions? Was there any action taken against
the head of the information holder who refused
to comply with your decision? Outcome?

Section D: ATI Act and corruption control
No. Questions Notes
10. | Can you think of any specific case(s) where the

activities under the ATI Act contributed to the
control of government corruption? Please share
some of those cases.
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11.

Based on your overall experience, do you think
the ATI Act is effective in addressing
government corruption? Why or why not?

Section E: The ATI Act

No. Questions Notes

27. | In your opinion, to what extent is the ATI Act
achieving its objectives?

28. | In your opinion, to what extent are the following
groups aware of the provisions of the ATI Act:
Citizens
Public officials
CSOs
Media

29. | From your experience, what are the chances that
you will get the information you are looking for
when you request it from an institution?

30. | What are the successes and challenges in the
implementation of the ATI Act

31. | In your opinion, what changes should be made

to the ATI regime/process for a more effective
implementation of the ATI Act? Why? What
challenges do you foresee on the way to
implementing these suggestions?
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Appendix 4: Interview guide for the Ministry of Information (Policyholder)

Section A: Personal information

Gender Age Education level
Male 20-30 Primary
Female 30 - 40 Secondary

40 - 50 Tertiary

Above 50 Postgraduate

Position/title of respondent:

How long have you been with the Ministry in this position or another position
related to the implementation of the ATI Act?

Section B: Implementation

No. Questions Notes

1. | How many information holders have submitted
names of Information Officers to the Ministry?
(Section 3(2) of the Regulations)

2. | To what extent has the Ministry published
names of information officers in at least two
newspapers of nationwide circulation at the
beginning of each financial year? (Section 3(3) of
the Regulations)

3. | In your opinion, to what extent are the
information holders publishing the name and
contact details of its information officer on its
website (Section 3(4) of the Regulations)

4. | Has the Ministry prescribed the manner in which
to digitalize all records in the custody of the
information holders? (Section 6 of the
Regulations)

5. | To what extent are information holders able to
submit reports on their level of compliance with
the provisions of the Act? Have you prescribed
the form and manner for the submission of the
reports? (Section 17(1) of the ATI Act).

6. | Has the Ministry prescribed a uniform scale of
fees applicable for processing requests for
information? (Section 24(3) of the ATI Act)

7. | To what extent do you comply with Section
17(2) of the ATI Act and submit reports to
Parliament?

8. | Overall, to what extent has the Ministry
coordinated the implementation of the ATl Act?
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Section C: ATI Act and corruption control

to the ATl regime/process for a more effective
implementation of the ATI Act? Why? What
challenges do you foresee on the way to
implementing these suggestions?

No. Questions Notes

9. | Can you think of any specific case(s) where the
activities under the ATI Act contributed to the
control of government corruption? Please share
some of those cases.

10. | Based on your overall experience, do you think
the ATI Act is effective in addressing
government corruption? Why or why not?

Section E: The ATI Act

No. Questions Notes

11. | In your opinion, to what extent is the ATl Act
achieving its objectives?

12. | In your opinion, to what extent are the following
groups aware of the provisions of the ATI Act:
Citizens
Public officials
CSOs
Media

13. | From your experience, what are the chances that
you will get the information you are looking for
when you request it from an institution?

14. | What are the successes and challenges in the
implementation of the ATI Act

15. | In your opinion, what changes should be made




Appendix 5: Interview Consent Form

To Participate in the Research Conducted by Ezilon Kasoka

My name is Ezilon Kasoka and | am a student in the Master in Anti-Corruption Studies
program at the International Anti-Corruption Academy (IACA), Austria. | am currently
conducting research for my thesis as one of the requirements to obtain a master’s

degree.

The topic of my research is: “The Malawi Access to Information Act: An effective tool
to control government corruption?’ | seek to collect information to understand the
impact of the access to information law in Malawi on the promotion of transparency
and making government information accessible. You are invited to participate in this
interview voluntarily and will not be compensated in any way. You have the right to

withdraw from the interview and the research at any time without any consequences.

It is estimated that the interview may take approximately one hour, and about 40
participants are expected to take part in the entire research. | guarantee that your
name and identity, and those of other participants, will always remain confidential,
and the information you give will be analyzed and presented in the thesis

anonymously. You will only be referred to as "Respondent No. .

If you consent to the interview under these conditions, | will proceed with questions
and record the entire interview using my phone. | will subsequently type your answers
to refer to during data analysis without using your name but only the number as
explained above. The file will be kept password-protected on my PC. | will also take

notes during the interview in my notepad.

Please sign this form if you agree to the interview. You may request a copy of this
form for your records and it will be provided to you. If you have any questions or
comments about the research, do not hesitate to ask. You may get in touch with me

for additional information at +265 999 660 014 or kasokaebm@gmail.com.
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