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Abstract

The development of efficient anti-corruption and anti-money laundering strategies in
the real estate sector can best be achieved if we understand the challenges in the
sector. Law enforcement and supervisory authorities have implemented rigorous
regulations and guidelines to assist in the detection, prevention and reporting of
corruption and money laundering. Though this has been the case, compliance and
reporting levels remain low. This study examines the question: what challenges do
real estate agents in Malawi face when implementing anti-corruption and anti-money
laundering compliance measures? The study used a mixed research approach and
involved both qualitative and quantitative methods. Key stakeholders from the
regulatory, licensing and AML supervisory authorities, including real estate agents
were targeted and interviewed using structured questionnaires. The study found that
real estate agents are not obligated to implement any anti-corruption compliance
measures, but they are obligated to implement anti-money laundering compliance
measures. The study further established that the real estate agents face various
challenges when implementing the anti-money laundering measures and some of
them are a result of conflicting registration and licensing laws and absence of
collective action efforts in the real estate sector. The study has concluded that
collective action can contribute towards addressing the challenges faced by real estate
agents and improving the real estate agents’ compliance with anti-money laundering

requirements.

Key words: challenges, anti-corruption, anti-money laundering, collective action,

compliance measures, Malawi
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1. INTRODUCTION

Corruption and money laundering (ML) have a symbiotic relationship and are both
global endemic problems that erode societies and economies. While there is no
universal definition for corruption, however, for purposes of this research, the
definition by the Transparency International (TI) will apply; thus corruption is defined
as “the abuse of entrusted power for personal gain” (Transparency International,
2021). This definition of corruption is ideal for this study as it is applicable to both
public officials and private individuals. ML on the other hand occurs after a ‘predicate
offence’, such as accepting a bribe (or corruption), has generated proceeds for the
criminals. The Financial Action Task Force (FATF) defines proceeds as referring to “any
property derived from or obtained, directly or indirectly through the commission of
an offence” (Financial Action Task Force, 2013, p. 120). Predicate offences are
motivated by the criminals’ desire for profits but having such illicit proceeds then
demands that they be reintegrated into the legitimate financial system in a manner
that will not raise suspicions to law enforcement authorities (LEAs) (Sharman &
Chaikin, 2009, p. 29). This therefore results in a need to launder the illicit proceeds.
However, it is worth noting that the criminals do not need to legalize any of the illicit
proceeds that may be reinvested into criminal activities. Abuse of property (land or
buildings) is one of the oldest known ways to launder ill-gotten proceeds (Remeur,
2019, p. 2). The scale of ML through real estate, according to Remeur, can be seen in
“the share of real estate in criminal assets confiscated which, between 2011 and 2013
was estimated at 30% (Remeur, 2019, p. 7). Sharman and Chaikin in their research
point out that “systems of laws, regulations and institutions developed to counter
money laundering provide powerful tools for fighting corruption” (Sharman & Chaikin,

2009, p. 27). By disrupting the illicit proceeds, Sharman and Chaikin further argue



that anti-money laundering (AML) thus helps to make the predicate offences (like
corruption and bribery) less profitable and therefore less attractive to criminals as
their working capital is disrupted (Sharman & Chaikin, 2009, p. 29). At the same time,
corruption in financial institutions and designated non-financial businesses and
professionals (DNFBPs) undermines the effectiveness of AML measures. In this regard,
financial institutions and DNFBPs should implement anti-corruption compliance
management systems and take other relevant anti-corruption measures. Real estate
agents are classified as DNFBPs by the FATF and considered accountable entities when

they engage in the buying and selling of real estate.

The laundering of money through the real estate sector is recognized as a big
challenge and countries are now paying much emphasis on strengthening anti-
corruption and AML efforts in the sector. For instance, the United States Strategy on
Countering Corruption has given special attention to increasing transparency in real
estate transactions. This strategy recognizes the analysis conducted by the Global
Financial Integrity whose findings indicate that “more than $2.3 billion was laundered

through U.S. real estate between 2015 and 2020“ (The White House, 2021, p. 22).

The AML compliance measures for real estate agents have been clearly established,
both at national and international level, however, it is not clear whether there are clear
anti-corruption compliance measures for the real estate sector in countries such as
Malawi. Malawi’s national risk assessment on money laundering and terrorist
financing established the real estate sector as posing the highest ML risk in the
country and that there has been poor compliance of AML measures by the real estate
agents (Malawi Government, 2018, pp. 116 - 123). Despite the high risks posed, the
AML supervisor, the Financial Intelligence Authority (FIA) has had less focus on the
real estate sector (East & Southern Africa Anti-Money Laundering Group (ESAAMLG),

2019, pp. 97 - 107).



This thesis therefore intends to examine and understand the challenges faced by real
estate agents in implementing anti-corruption and AML compliance measures in the
context of Malawi. The thesis will further determine whether collective action plays a
role in the implementation of the anti-corruption and AML compliance measures and
whether collective action and implementation of anti-corruption and AML compliance

measures impacts the levels of corruption in the real estate sector.

In this regard, the first chapter of the thesis will discuss the background to an anti-
corruption and AML regime in Malawi; and the real sector in Malawi. The chapter will
further outline the objectives and hypotheses; and significance of the study. The
chapter concludes by presenting the highlights of the rest of the chapters in this

thesis.

1.1 Background

Corruption and ML are recognized as global problems, requiring global efforts to
combat and prevent. As a result, various international and regional anti-corruption
conventions and initiatives were adopted; among these are the 2005 United Nations
Convention Against Corruption (UNCAC) and the 2005 African Union (AU) Convention
on Preventing and Combating Corruption. These conventions established mandatory
obligations of states parties to criminalize and prevent corruption, provide for
effective international cooperation, asset recovery; and the involvement of civil
society, among others. Malawi ratified various conventions, including the UNCAC on
4™ December 2007 (United Nations Office on Drugs and Crime, 2019) and the AU
Corruption Convention on 26™ November 2007 (African Union Advisory Board on
Corruption, n.d.). By ratifying these Conventions, Malawi joined the international

community in the fight against both corruption and money laundering.



1.2 Overview of the anti- corruption framework and regulatory requirements

for real estate agents in Malawi

Malawi enacted its first legislation criminalizing corruption - the Corrupt Practices Act
(CPA) in 1995 and this was amended in 2004'. The CPA provided the legal and
institutional framework necessary for addressing corruption and section 10 of the
CPA in particular empowers Malawi’s anti-corruption agency, the Anti-Corruption

Bureau (ACB) to implement preventive measures in both public and private bodies by:

(i) examining the practices and procedures in order to facilitate the discovery of
corrupt practices and secure the revision of methods of work or procedures
considered by the ACB to be prone or conducive to corrupt practices;

(i) advising on ways and means of preventing corrupt practices, and on changes
in methods of work or procedures compatible with the effective performance
of duties, necessary to reduce the likelihood of the occurrence of corrupt
practices;

(iii)  disseminating information on the evil and dangerous effects of corrupt practise
on society;

(iv)  enlisting and fostering public support against corrupt practices;

The CPA has clearly not spelt out any anti-corruption compliance measures for the

public bodies or private bodies such as real estate businesses.

In 2008, Malawi launched its first National Anti-Corruption Strategy, popularly known
as NACS (Malawi Government, 2008). The main objective of the NACS was the
establishment of a National Integrity System (NIS), which envisaged that, “NIS will

institute anti-corruption reforms and promote ethical culture in all the sectors of the

' The Government of Malawi, Corrupt Practices Act No. 17 of 2004 available at
https://acbmw.org/wp-content/uploads/2019/12/Corrupt_Practices_Act-No-17_of_2004.pdf
Accessed on 10 February 2022
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economy and in institutions which were perceived as more corrupt during the
Governance and Corruption Baseline Survey” (Malawi Government, 2008). The said
survey had identified six ‘troubled departments’, including the Malawi Housing
Corporation (MHC) (Malawi Government, 2006, p. 7). It is not clear whether specific
measures were formulated for the troubled departments to assess the extent and
trends of corruption. Under the 2008 NACS, all government sectors were required,
among others, to develop institutional corruption prevention policies and establish
institutional integrity committees (lICs). The IICs were tasked with developing
institutional corruption prevention policies; developing, implementing and reviewing
anti-corruption action plans for the institution; organizing integrity or ethics training
for the IIC, and other members of staff; receiving, considering and providing redress
on all complaints emanating from within and outside organizations relating to ethical
issues and maladministration; and recommending administrative action to

management on issues of maladministration and unethical conduct.

The Ministry of Lands, Housing and Urban Development is one of the government

ministries that adopted the NACS recommendations.

1.3 Overview of the anti- money laundering framework and regulatory

requirements for real estate agents in Malawi

The Financial Action Task Force (FATF) is an intergovernmental body that not only
sets the standards for the development and promotion of national and international
policies for countries to combat money laundering, terrorist financing and financing
of proliferations, but also monitors and evaluates its member states on the same. The
FATF International Standards on Combating Money Laundering and the Financing of

Terrorism and Proliferations requires countries to institute effective systems for



monitoring and ensuring compliance with anti money laundering/combating
financing of terrorism (AML/CFT) requirements by financial institutions, non financial
institutions and DNFBPs (Financial Action Task Force (FATF), 2012 - 2016, pp. 23 -
24). Either supervisors or appropriate self-requlatory bodies (SRBs) perform such
requirements. These standards recommend that countries implement AML
compliance measures related to customer due diligence, record keeping and
reporting of suspicious transactions, among others. FATF Recommendation 22 (b)
classifies real estate agents as DNFBPs when they engage in transactions involving the
buying and selling of real estate, on behalf of their clients (Financial Action Task Force

(FATF), 2012 - 2016, p. 19).

By being party to the UN Conventions, Malawi adopted the FATF Recommendations
and enacted its first law, criminalizing ML and terrorist financing in 2006; a law, which
was later repealed and replaced by the Financial Crimes Act (FCA) No. 14 of 2017.
Section 2 of the FCA has defined DNFBPs to include legal practitioners and real estate
agents when “involved in transactions for a client concerning the letting, buying and
selling of real estate” (Malawi Government, 2017, pp. 8 - 9). While FATF
Recommendations focus on the buying and selling of real estate, the Malawian law
has included ‘letting’ in its definition of DNFBPs, thus widening the obligations for
real estate agents. Section 27 of the same Act; the FCA, lays out the AML/CFT
compliance measures that real estate agents are obliged to follow. These include
appointment of a compliance officer, establishment and maintenance of a compliance
management program, conducting on-going training and establishment of an
independent audit function. The compliance management programme includes
requirements on customer identification, risk based approach, record keeping and
retention, reporting (including reporting on suspicious transactions and prescribed
large currency transactions), transaction monitoring and confidentiality (Malawi

Government, 2017, pp. 33 - 34). The Financial Intelligence Authority (FIA) is the
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national agency mandated by the FCA to supervise financial institutions, non-financial
institutions and DNFBPs on AML/CFT matters. The FIA also has powers to delegate its
AML/CFT supervisory role to a supervisory authority or a self-regulatory body under
section 35 of the FCA (Malawi Government, 2017, p. 41). This study will however focus

on AML and not CFT.

1.4 The real estate stakeholders in Malawi

The real estate sector in Malawi is influenced by various stakeholders. This study will
focus on five of the stakeholders whose roles impact the operations of real estate
agents, among them the Ministry of Lands, Housing and Urban Development
(MoLHUD), The Board of Registration of Land Economy Surveyors, Valuers, Estate
Agents and Auctioneers, the Department of the Registrar General, the Financial

Intelligence Authority (FIA) and the real estate agents.
These stakeholders have the following functions and responsibilities:

a. MoLHUD: MoLHUD is responsible for the administration and management of
land housing issues and is the custodian of the Malawi National Land Policy
and Land Laws in the country?. MoLHUD’s Chief Valuation and Estates
Management Officer is mandated to chair the Board of Registration of Land
Economy Surveyors, Valuers, Estate Agents and Auctioneers (commonly known

as LEB or Lands Economy Board).

b. LEB: LEB is established by section 4 of the Land Economy Surveyors, Valuers,

Estate Agents and Auctioneers Act of 26 April 1989 (Chapter 53:08 of the Laws

’Information available on https://www.agcom.gov.mw/partners/ministry-of-lands-housing-
and-urban-development accessed on 17th April 2022
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of Malawi)3. LEB is responsible for the registration of persons as a land economy
surveyor, valuer, estate agent or auctioneer. In this regard, LEB is responsible
for imposing sanctions and prescribing the terms and conditions required for
individuals to engage in real estate transactions or call themselves real estate
agents. To this effect, under section 5 of the Land Economy Surveyors, Valuers,
Estate Agents and Auctioneers Act, the following are the requirements for one
to engage in real estate transactions:
= Passing a qualifying examination approved by LEB and have had not
less than two years post qualification practical experience or articled
pupilage in the work of a land economy surveyor, valuer, estate agent
or auctioneer to the satisfaction of the Board; or
» Satisfying the Board that he possesses a qualification which, in the
opinion of the Board, furnishes a sufficient guarantee of the possession
of the requisite knowledge and skill for the efficient practice of the work
of land economy surveyor, valuer, estate agent or auctioneer.
= LEB further reserves the right to register any person as a land economy
surveyor, valuer, estate agent or auctioneer, unless it is satisfied that
the person’s professional and general conduct do not warrant him/her

being debarred from registration.

c. Department of the Registrar General: This is a government department under
the Ministry of Justice and Constitutional Affairs. The department is responsible
for the registration and administration of business entities, Non-Profit

Organizations and Industrial Property Rights®.

SInformation available on https://malawilii.org/akn/mw/act/1989/5/eng%402014-12-31
accessed on 17" April 2022

* Information available on https://www.registrargeneral.gov.mw/index.htmlaccessed
Accessed on 17th April 2022
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d.

The Financial Intelligence Authority (FIA): The FIA is established under the
Section 3(1) of Financial Crimes Act (FCA) as the principal national agency
responsible for preventing and combating financial crimes, particularly money
laundering and terrorist financing®. The FIA is responsible for supervising the
real estate sector on AML matters, among others. The FIA has not delegated
supervision of the real estate sector and therefore remains the sole AML

supervisor.

Real estate agents: These are individuals and businesses that engage in the
buying, selling and /or management of real estate property. It is not known as
to how many currently operate in the country. However, what is clear is that
some individuals engage in real estate business despite not meeting the LEB
requirements or being authorized by LEB to engage in real estate business.
There are many real estate agents that engage in real estate business in Malawi
and the MoLHUD is reported to have lamented that “We have real estate agents
who are unregistered, unqualified and unlicensed, and these are in
multitudes”®. As at 2™ March 2020 the LEB issued a press release publishing
names of all individuals authorized to conduct real estate, valuation,
auctioneering and surveying in Malawi. The list contained names of 35
individuals and stated that only the published individuals could engage in real
estate services including renting, selling, valuation and auctioneering of

houses and land (The Daily Times, March 2, 2020, p. 22).

* Information available on https://www.fia.gov.mw/about-us.php Accessed on 10th January

2022

¢ Information available on https://mwnation.com/real-estate-sector-mess-irks-govt/. Accessed
on 24" August 2022
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To summarize the roles of the stakeholders above, it is clear that:

a) The MoLHUD is the government agency tasked with the administration and
management of real estate and that its officers form part of LEB.

b) LEB is responsible for the registration of real estate agents. One is not
supposed to engage in real estate business without being registered by LEB.

¢) The Department of the Registrar General is responsible for the registration and
licensing of companies and businesses in Malawi. This means that a real estate
agent would have to register his/her real estate business with this department
before engaging in real estate transactions.

d) The FIA is the AML supervisor for real estate agents.

This study aims to establish the impact of collective action among the stakeholders
in the implementation of anti-corruption /AML compliance measures by real estate

agents.

1.5 Collective action in Malawi

The Basel Institute on Governance defines collective action as “a collaborative
approach to address corruption challenges and raise standards of integrity and fair
competition in business” (Basel Institute on Governance, 2022). Countries have
adopted various strategies to combat and prevent corruption and ML. Among them is
the use of collective action. Collective action is said to be a tool that can be used in a
myriad of contexts and disciplines including economics, political, social, governance
and anti-corruption (Musopole, 2017). Musopole further ascertains that the first anti-
corruption attempts occurred in 2005 with the establishment of the Business Action
Against Corruption (BAAC), which was a private sector initiative with limited public-

sector involvement (Musopole, 2017, p. 10). Other collective action by organizations
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that followed, according to Musopole (2017) included the Civil Society Action Against
Corruption (CSAAC) and the National Integrity Committee (NIC). NIC was a grand
coalition established under NACS 2008 with membership from eight sectors (the
Executive, Legislature, Judiciary, private sector, faith-based organizations, the media,
civil society and traditional leaders). These organizations aim to tackle corruption

holistically with the help of the IICs as mentioned in 1.2 above.

This study will further determine whether there are any specific organizations involved
in collective action activities in the real estate sector in Malawi, that have an impact
on the way real estate agents implement their anti-corruption and AML compliance

measures.

1.6 Research objectives

The main objective of this study is to identify the challenges that real estate agents
face when implementing necessary measures to comply with anti-corruption and AML
requirements. To this end, the study will assess the perceptions of real estate agents
as well as real estate regulators, anti-corruption regulators and AML supervisors. The

study specifically aims to:

i) identify the anti-corruption and AML compliance measures being
implemented by the real estate sector in Malawi.

i) Determine the challenges that real estate agents encounter when
implementing the anti-corruption and AML compliance measures

iii) Analyse the prevalence of corruption in the real estate sector.

iv) Determine whether there is a relationship between the implementation of
anti-corruption and AML compliance measures and corruption levels in the

real estate sector



V) Determine the role of collective action in the real estate sector for the

implementation of anti-corruption and AML compliance measures

The study will achieve the above objectives by addressing the research question: What
are the challenges faced by real estate agents in implementing anti-corruption and

AML compliance measures?

1.7 Research hypothesis

Four hypotheses have been generated based on the research question. These
hypotheses guided the collection and analysis of data. The hypotheses have been

categorized into one null hypothesis and three alternative hypotheses as follows:

1.7.1 Null hypothesis (H°)

H°: Real estate agents in Malawi face challenges when implementing anti-
corruption and AML compliance measures. This hypothesis predicts that real
estate regulators, agents and AML supervisors recognize challenges faced by
real estate agents when they are implementing anti-corruption and AML

compliance measures

1.7.2 Alternative hypotheses

H': There are no specific anti- corruption compliance requirements for real
estate agents in Malawi. This hypothesis predicts that real estate agents are

not mandated to implement anti-corruption measures



H2: There is arelationship between implementation of anti- corruption and AML
compliance measures; and levels of corruption. This hypothesis predicts that
a causal relationship exists between the two variables; implementation of anti-

corruption and AML compliance measures and levels of corruption.

H3: There are no collective action strategies in the implementation of anti-
corruption and AML compliance measures. This hypothesis predicts that
collective action is not used as a strategy when they are implementing anti-

corruption and AML compliance measures.

1.8 Research variables

The above hypotheses consist of several variables that form the basis of the study.
The challenges are the independent variables as they presumably influence the
implementation of the Anti-corruption and AML compliance (preventive) measures.
On the other hand, corruption (and money laundering) are the dependent variables as
the behavior of these variables is presumably directly influenced by the effective

implementation of compliance measures.

1.9 Significance and relevance of the research

This study will add value to existing academic literature and research on anti-
corruption and AML as it addresses some of the knowledge gaps in understanding
the challenges when implementing anti-corruption and AML compliance measures in
the real estate sector. In addition, the study is beneficial to Malawi as there are no
clear anti-corruption compliance measures and using collective action as a strategy to
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combating corruption and money laundering is fairly new. The study offers an
opportunity to generate information and knowledge on the uptake of collective action
as a tool for combating and preventing corruption and ML in the real estate sector in
Malawi. Such information and knowledge would then be used to apply effective anti-
corruption and AML supervision through promotion of multi-stakeholder

collaboration and coordination.

1.10 Structure of the thesis

This thesis comprises six chapters. Chapter 1 introduces the study and explains the
background, objectives and motivations for this study, research questions and

hypotheses

Chapter 2 is a review of relevant literature on the subject. It reviews some theories
and scholarly debates on collective action. The chapter concludes with a discussion
of the literature on anti-money laundering compliance obligations which real estate

agents are subjected to.

Chapter 3 outlines the methodology that has been used in the study. It discusses the
research philosophy, design and strategy used. The chapter further discusses how
data was collected and analyzed. Lastly, the chapter highlights the ethical

considerations that underpinned the study.

Chapter 4 outlines the findings of the study and relates these to the hypothesis and

research questions.

Chapter 5 discusses the findings of the study in relation to the theoretical frameworks

that are discussed in chapter 2. The chapter also interprets the data.



Chapter 6 concludes the study by highlighting some of the key findings from the
study and offers some recommendations as well as suggesting areas of possible

future research.

1.11 Conclusion

This chapter has introduced the study and provided some background information
which has highlighted the importance of the study. The chapter has further presented
some key aspects that will shape the rest of the thesis. The next chapter will discuss

and review the various literature in relation to the focus of the study.



2. LITERATURE REVIEW

2.1 Introduction

This chapter reviews some scholarly discussions on the issues of focus of this study.

Various sources have been reviewed including journals, peer-reviewed articles and

other relevant publications.

2.2 Corruption preventi

on in Malawi

Malawi enacted its first law criminalizing corruption in 1995, way before the country

ratified the UNCAC. This law became effective in 1996 and established the ACB and

gave the institution the mandate to prevent corruption, among others. Despite these

efforts being in place for decades, corruption is generally perceived to be high in

Malawi. The Transparency International (TI) corruption perception Index (CPI) for 2018

to 2021 as summarized below can attest to this’.

Table 1: Summary of CPl (Malawi)

Year Rank Score Score
change
2021 110/ 180 35/100 +5
2020 129/180 30/100 -1
2019 123/ 180 31/100 -1

7 Corruption perception index results, accessed on 26" May 2022 and
https:.//www.transparency.org/en/cpi/

available on
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2018 120/180 32/100 +1

Other corruption surveys, such as the Afro-barometer survey conducted in 2021,
established that 57% of Malawians perceive that corruption had increased a lot in the
past year®. While the TI-CPI and Afro-barometer surveys may or may not tell us
anything about the trends in corruption itself, the fact that perceptions and
expectations have barely improved is in itself a serious cause for concern. According
to a report by Gan Integrity, “corruption in Malawi is rife and poses serious compliance
risks to businesses investing in the country”®.The report further highlights that “all
sectors of the economy suffer from widespread corruption, and large networks of
clientelism and patronage exist ... corruption in land administration is moderate risk
... On average registering property takes businesses 69 days.” (Gan Integrity, 2020).
The World Bank’s Doing Business Report of 2020 also shows that it is not so easy to
do business in Malawi as the country ranked 109/190 (World Bank, 2019). Further,
the World Bank’s Country Policy and Institutional Assessment (CPIA) score Malawi as
3.2. The CPIA scale ranges from 0 (indicates worst levels) to 6 (indicates high levels)
and shows that transparency, accountability and corruption in the public sectors in

Malawi is low; 2.5 (World Bank, 2020).

2.2.1 Anti- corruption Legal framework in Malawi

There is no universal definition for corruption but the definition by Transparency
International covers both private and public individuals. The Malawi Corrupt Practices

Act, 2004 does not define corruption but instead defines corrupt practices as:

8 Afro-barometer survey dated 14 April 2022 accessed on 26™ May 2022 and available on
news_release_malawians_want_swift_action_on_corruption-afrobarometer-13april22fin.pdf

°® Malawi corruption report last updated on May 2020. Accessed on 6™ June 2022 and available
at https://www.ganintegrity.com/portal/country-profiles/malawi/
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“(a) the offering, giving, receiving, obtaining or soliciting of any advantage to
influence the action of any public officer or any official or any other person in
the discharge of the duties of that public officer, official or other person; (b)

influence peddling; (c) the extortion of any advantage;

The CPA has taken into consideration corrupt practices (corruption) by or with private
individuals and this is further defined in sections 26 which prohibits corrupt
transactions by or with private bodies. While the CPA has mandated the ACB to prevent
corruption, thus complying with chapter Il of the UNCAC, it has not outlined any
specific anti-corruption compliance obligations by the public or private bodies. The
CPA has however given the ACB mandate to apply the widest range of corruption
prevention measures. The ACB therefore has adequate powers to choose the type of
anti-corruption measures to implement on private and public bodies. For instance,
effective 26™ June 2020, the ACB directed that all applications for change of ownership

on motor vehicles and houses and land need to be submitted to the ACB for vetting'.

The CPA has also provided for criminal sanctions, specifically section 34, which states
that “any person who is guilty of an offence under Part IV of the CPA shall be liable to
imprisonment for a term of twelve (12) years”''. Part IV offences cover offences related
to corrupt practices by or with public officers, corrupt use of official powers, corrupt
practices by and with public officers as well as with private bodies, misuse of public
office, disclosure of interest by public officers and advantage for giving assistance,
among others. Further to this, section 36 (1) mandates public officers “to whom any
advantage is corruptly given, promised or offered” to report the incident within 48
hours to any police officer or officer of the ACB, failing which a fine of Malawi Kwacha

(MK) 10,000 or imprisonment for three (3) years may be imposed. The fine of

' Press release by the Anti-Corruption Bureau available at https://www.acbmw.org accessed
on 13" March 2022
'"" Corrupt Practices Act, 2004
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MK10,000 (equivalent to United States dollar ($) 9.67)'? is too little and therefore not

dissuasive.

2.3 Money Laundering and the real estate sector

“Land, along with the buildings on it, represent the hopes and aspirations of countless
people around the world, including more than a few criminals and money launderers”
(Madinger & Kinnison, 2016). Stein (2019) also believes that more money is being
invested in real estate and asserts that “global real estate is now worth $217 trillion,
thirty-six times the value of all the gold ever mined. It makes up to 60% of the world’s
assets” (Stein, 2019, p. 52). Real estate transactions are attractive to money
launderers as they provide the opportunity to integrate “dirty money” into the legal
economy while providing a safe investment. Madinger and Kinnison (2016) emphasize
the importance of land and real estate property by citing some famous criminals, such
as Al Capone, who bought an estate in Miami and even tried to buy an entire island
in the Bahamas (Madinger & Kinnison, 2016, p. 181). A 2019 report by the US
Department of State’s International Narcotics Control Strategy Report (INCSR)
indicates the extent of the ML problem in various countries “that received assistance
under chapter 8 of Part 1 of the Foreign Assistance Act” (US Department of State,
2019, p. 14). For example, ML takes place in Algeria primarily through the informal
economies; through abuse of real estate transactions, among others (US Department
of State, 2019, p. 39). The same report also states that in Mozambique, proceeds
from illegal activities are used to finance commercial real estate developments (US

Department of State, 2019, p. 142). The FATF argues that:

12 Information available on https://www.oanda.com/currency-
converter/en/?from=MWK&to=USD&amount=10000 Accessed on 18" August 2022
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“investment in the real-estate sector offers advantages both for law-abiding
citizens and for those who would use the sector for criminal purposes ... Most
importantly for misuse by criminals, however, is the facility the sector may
provide for obscuring the true source of the funds and the identity of the
(ultimate) beneficial owner of the real asset, which are two key elements of the

money laundering process” (Financial Action Task Force, 2007, p. 5)”.

The criminals are therefore able to conceal large sums of illegal funds either in one
large transaction or through rental incomes. Using real estate agents can thus give an
illegitimate transaction an air of legitimacy. In this respect, FATF obligates countries
to “ensure that real estate agents are subject to effective systems for monitoring and
ensuring compliance with AML/CFT requirements” (Financial Action Task Force (FATF),
2008, p. 11). Apart from helping prevent money laundering and corruption, such
measures also assist in providing useful information or data during investigations.
Financial flow experts point out that, “investigations show real estate data can be a
useful tool to detect potential ML and other criminal activities. Access to property-
related data - such as legal and beneficial ownership, historical ownership data, value
and dates of purchases- can go a long way towards exposing key red flags for
authorities, journalists and activists” (Martini & Van der Merwe, 2020, p. 6). Madinger
and Kinnison (2016) also highlight the importance of real estate records by stating
that “real estate leaves a paper trail that is in some cases hundreds of years old ...
meticulous records are kept to avoid dispute that can interfere with the use of this
wealth in commerce” (Madinger & Kinnison, 2016). Real estate records are therefore
crucial in many ways. It is therefore important that all those involved in real estate
transactions, such as real estate agents, implement measures that will not only
prevent corruption and ML but help to detect and assist law enforcement agencies in
their investigations and prosecution of such crimes. A study by the Global Financial
Integrity highlights some ML vulnerabilities by pointing out that, “Gatekeepers
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including real estate agents have repeatedly facilitated real estate money laundering
by high net worth individuals through wilful blindness or direct complicity” (Kumar &

De Bel, 2021).

A study by Boles (2017) into the South African real estate market points out additional
vulnerabilities of real estate transactions, especially when, “two private parties engage
in real estate transactions without agents and with an all cash purchase...or buy
property using a shell company and an all cash purchase...” (Boles, 2017, p. 201).
Such scenario shows the importance of obtaining beneficial ownership information,

which can help flag out shell companies and money laundering activity.

2.3.1 Money laundering in the real estate sector in Malawi

Malawi has conducted two national risk assessments (NRA) to identify the money
laundering and terrorist financing risks faced by the country; one in 2013 and another
in 2018. Both risk assessment established the real estate sector as posing very high
ML risk, with the 2018 assessment establishing that among the financial institutions

and DNFBPs, the real estate sector poses the highest ML risk in the country.

The NRA established that while there are no documented typologies on the use of the

“

real estate sector for ML in Malawi, “... in the ongoing cash-gate cases it is alleged
that some suspects and convicts converted the proceeds of crime into real estate by
either purchasing or constructing houses” (Malawi Government, 2018, p. 162). The
NRA identified lack of AML/CFT knowledge among DNFBPs, insufficient supervision

and ineffective compliance functions as some of the existing gaps (Malawi

Government, 2018, p. 163).
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2.4 AML requirements for real estate agents

Malawi has adopted the FATF recommendations and ensured that real estate agents

are under obligation to implement ML preventive measures. Section 27 of the FCA,

2017 highlights the AML measures that businesses involved in the buying and selling

or real estate have to follow. These are categorized as follows:

Table 2: Summary of AML compliance requirements

Requirement

Brief description

AML compliance officer

Designation of an AML officer who will be
responsible for establishing and maintaining a
compliance programme and acting as the
liaison person between the accountable
institution and the Financial Intelligence Unit
(FIU). Ernst & Young assert that putting the
human into compliance is one way to accelerate
integrity agendas. In their study on global
integrity, they state that they “recognize that
systems and processes don’t commit fraud,
humans do. The best compliance frameworks
can be breached if there isn’t a culture of doing
the right thing, which makes building that
strong integrity culture as important as the
control environment” (Ernst and Young, 2022,

p. 21).

Have a compliance programme

The programme should at a minimum include:
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Having policies, procedures and internal
controls to detect and prevent ML
Implementing the compliance
programme using a risk-based approach.
This involves identifying, assessing and
mitigating the risks posed by the
customers, products and services;
delivery channels and geographical
locations

Monitoring customer transactions for
unusual and suspicious activity
Reporting of large currency transactions
and suspicious transactions to the
financial intelligence units (FIUs)
Conducting customer due diligence
measures to assist with identification
and verification of customers and
sources of wealth. This also entails
identifying and verifying politically
exposed persons (PEPs)

Screening customers against relevant
sanctions lists

Screening new staff

Maintaining confidentiality and avoiding

tipping-off
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Staff training and awareness Training staff, management and overall

governing bodies on AML matters.

Independent testing of AML | Ensuring that the compliance function s

compliance function audited in addition to normal business audits.

Section 34 of the FCA empowers the FIA to impose administrative penalties on any
person or institution who contravene the FCA and such penalties include (Malawi

Government, 2017, pp. 40 - 41):

(a) Written warnings

(b) Directing specified act or refraining from doing specified act to remedy
effects of the contravention, to compensate victims of the contravention or
to ensure that there are no further contraventions.

(c) Imposing monetary penalties on directors, officers or employees of
reporting or accountable institutions. The imposed monetary penalties can
be up to MK 100,000,000.00 (equivalent to USD97,000)"

(d) Publication of non-compliant reporting institutions

(e) “Recommending to the supervisory authority or self regulatory body for
sanctions under the respective law governing that person as a professional
or employment or business authority misconduct” (Malawi Government,

2017, p. 41).

13 Information available on https://www.oanda.com/currency-
converter/en/?from=MWK&to=USD&amount=6000 Accessed on 21st September 2022
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2.4.1 AML compliance perceptions

Scholars and practitioners in the field of ML have highlighted the importance of the
involvement and participation of DNFBPs in mitigating ML activities. Others have also
looked at the compliance function in more detail by analyzing the role of the
compliance officer and the actual practice of AML compliance. A study by Verhage
(2009) looked at “the AML - complex and the compliance industry” (Verhage, 2009,
p. 10). In the study, Verhage (2009) argues that “there are two parallel angles around
the fight on ML and its predicate crimes: a legislative, regulatory angle ... and an
intrinsic commercial position towards AML” (Verhage, 2009, pp. 9 - 10). The study
further argues that the legislative, regulatory angle is designed to prevent and detect
ML on one hand while the latter stems from a need by financial institutions to protect
themselves against regulatory and reputational risks; that is, the compliance aspect.
Verhage’s study highlights the interdependency between the ‘AML-complex and the

compliance aspect’.

Verhage (2009)’s study also looks at the compliance industry and AML initiatives
further and tries to answer whether compliance officers are “trapped between
commercial goals on one hand and rule-abidance on the other hand” (Verhage, 2009,
p. 29). Verhage’s study further identifies other crucial stakeholders in AML; the
compliance industry as the supply side of the market on compliance; and “which
represents the entrepreneurial approach to AML and compliance ...is built around a
number of services that provide support for AML and compliance officers” (Verhage,
2009, p. 15). Verhage (2009) points out the compliance industry as comprising
software providers (for in-depth transaction monitoring), trade information bureaus
(for information on potential organizational clients), databases of high risk individuals

(to enable checks of potential clients) advisors (such as KPMG or E&Y) but also the
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provision of training and education for staff or compliance officers” (Verhage, 2009,

p. 15).

Tsingou (2018), argues that compliance professionals have become foot soldiers in
the fight against ML as they do not only implement and monitor, but also shape the
content of governance (Tsingou, 2018, p. 191). Tsingou further argues that “anti-
money laundering compliance now demand skills of assessment, prevention and pre-
emption that require structures and standardized competences. It is about knowing
what the rules say, how they are understood by public officials and how they should

be interpreted in practice” (Tsingou, 2018, p. 200).

While Verhage (2009) and Tsinguo (2018)’s studies refer to financial institutions, the
same can apply to other AML accountable sectors, such as DNFBPs, as such sectors
are also bound by the same AML requirements as financial institutions. These studies
also show that there are various factors and stakeholders that affect the

implementation of effective AML compliance measures.

2.5 Corruption as a collective action problem

Verhage (2009) states that, “In the fight against profit-oriented crime and money
laundering a large number of actors are involved, working on the prevention and
detection of money launderers, based on a system in which public and private
institutions on a national and international level cooperate” (Verhage, 2009). Thus,
the assertion by Verhage shows that the fight against corruption and money
laundering requires the cooperation and coordination of various stakeholders; both
private and public. In other words, collective action is necessary to prevent and
combat corruption and money laundering. The World Bank explains collective action

as:
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“A collaborative and sustained process of cooperation amongst stakeholders. It
increases the impact and credibility of individual action, brings vulnerable
individual players into an alliance of like-minded organizations and levels the
playing field between competitors. Collective action can complement or
temporarily substitute for and strengthen weak local laws and anti-corruption

practices” (World Bank, 2007, p. 4)

Mark Pieth in his paper on collective action and corruption supports the concept of
collective action by arguing that in promoting collective action it is “highly likely that
non-compliant companies will be caught by law enforcement, especially if their
competitors are ready to denounce them” (Pieth, 2014, p. 14). He further
acknowledges the importance of nurturing collective action in implementing the anti-
corruption agenda as “the private sector is taking its share of responsibility... civil
society is there to foster, mediate and monitor this development” (Pieth, 2014, p. 14).
This argument, in my view is also applicable to AML compliance as non-compliant real
estate agents may easily be identified and caught by law enforcement if competitors
and relevant stakeholders denounce them. Todd Sandler also agrees that “globally,

collective action is also required to curb money laundering” (Sandler, 2015, p. 196).

Pieth, however, also highlights some challenges with collective action initiatives, such
as the lack of clarity on who is responsible for implementation of commitments (Pieth,

2014, p. 12)

Carson and Prado (2016) in their argument that corruption resembles a collective

action problem states that

“a collective action problem arises in a group setting when a strategy that is
individually rational produces an outcome that is collectively inferior; for

example, while society as a whole would be better off if everyone cooperated
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by behaving honestly, an individual may benefit personally by defecting and

engaging in corruption” (Carson & Prado, 2016, p. 58).

Olson further argues that cooperation for common good does not always come out;

even when shared interests or perceived benefits exist:

“unless the number of individuals in a group is quite small, or unless there is
coercion or some other special device to make individuals act in their common
interest, rational, self-interested individuals will not act to achieve their

common or group interests” (Olson, 1971, p. 2)

In the case of real estate agents, one agent may defect from implementing AML and
anti-corruption compliance requirements such as conducting customer due diligence

in order to make a sale and get monetary benefits.

Marquette and Peiffer in their paper on collective action and systematic corruption
argue that “a collective action-theory based approach to corruption is in fact
complementary to principal-agent approaches” (Marquette & Peiffer, 2015, March).
Marquette and Peiffer (2015) thus recognize that the various theories of corruption,
including that of corruption as a collective action problem, “add to our understanding
of the scope and scale of challenges that anti-corruption efforts face, and that leaving

one out hollows this understanding” (Marquette & Peiffer, 2015, March, p. 3).

2.6 Conclusion

The studies conducted on AML and the real estate sector have highlighted the various
obligations and need for real estate gatekeepers to adopt and comply with AML
compliance measures. However, not much has been done in terms of understanding

the challenges that implementers of the anti-corruption and AML compliance
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requirements face; viz-a-viz the real estate agents. Malawi has clearly outlined the
AML compliance requirements for real estate agents and provided both criminal and
administrative sanctions for non-compliance. The country has not clearly stipulated
any anti-corruption compliance requirements for the real estate sector but has given
the anti-corruption agency the mandate to implement anti-corruption preventive

measures for both the private and public bodies.

The collective and effective implementation of AML and anti-corruption compliance
measures among real estate agents and stakeholders therefore has the potential to
reduce money laundering (and corruption) in the real estate sector. Using the
approach that corruption and money laundering are a collective action problem, this
research examines whether collective action plays a role in anti-corruption and AML
compliance, the challenges faced by the real estate agents and whether
implementation of anti-corruption compliance can enhance existing AML compliance

programmes in the real estate sector in Malawi.

The next chapter will discuss the methodology used in the current study to collect,

analyze and interpret the data.
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3. METHODOLOGY

3.1 Introduction

This chapter outlines the methodology used in this study. Methodology describes
“several aspects of a study: the design, the procedures for data collection, methods
for data analysis, selection of subjects, and details of the specific treatments” (Willis,
2007, p. 14). The chapter also highlights some of the ethical considerations

supporting the study and challenges faced.

3.2 Philosophical paradigm

A paradigm is defined as “a comprehensive belief system, world view, or framework
that guides research and practice in a field” (Willis, 2007, p. 8). Paradigms according
to researchers, comprise several key components which can be classified as ontology,
epistemology, methodology and methods (Alharahsheh & Pius, 2020, p. 40). Ontology
is concerned with the nature of existence of the phenomenon under study and seeks
to answer a research question. Epistemology is concerned with how knowledge will
be uncovered, how a researcher can distinguish between right and wrong; and a
researcher’s view of the world around them. Methodology on the other hand is
concerned with the whole research strategy and identifies the methods to be used.
Lastly, research methods are “more related to the collection and analysis techniques

used for data to produce and develop knowledge” (Alharahsheh & Pius, 2020, p. 40).

This study took into consideration both the positivist and interpretivist paradigms.
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3.2.1Positivist paradigm

The positivist paradigm interprets human behavior objectively and asserts that real
events can be observed empirically and explained with logical analysis. The positivist
model according to Silverman, “treats social facts as existing independently of the
activities of both participants and researchers” (Silverman, 201 3). Park et al agree that
“the positivist paradigm is based in the assumption that a single tangible reality exists
- one that can be understood, identified, and measured” (Park, et al., 2020, p. 691).
Positivist studies are thus often associated with quantitative methods and “their aim
is to generate valid and reliable data, independently of the research setting”
(Silverman, 2013). The positivism paradigm therefore recognizes that researchers can

interpret the same settings differently.

3.2.2 Interpretivist paradigm

Interpretivist paradigm “performs research linked with social reality in a subjective
manner” (Khan, 2021, p. 312). Interpretivism is said to “enable researchers to consider
different factors such as behavioral aspects based on participants’ experiences, and
this would help to describe reality given the assumptions and beliefs of the
interpretivist researcher” (Alharahsheh & Pius, 2020). As such, interpretivists use

qualitative methods to measure their phenomena.

A combination of the positivist and interpretivist paradigms were considered suitable
paradigms for this study as the study not only sought to understand the ‘how’ and
‘why’ aspects of implementing AML and anti-corruption compliance measures but also
to establish any causal relationships between variables. The principal approach

however was interpretivism.
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3.3 Research approach: deductive vs inductive

A research approach is described as “a procedure or plan that provides the
assumptions of the respective methods utilised for any study” (Khan, 2021, p. 312).
The study considered both deductive and inductive research methods. Deductive
approach tests the validity of the hypotheses. This entails having a theory and
developing the hypothesis, after which a research strategy is designed to test the
hypotheses through empirical observations (Bryman, 2016, p. 21). Khan summarizes
this as, “deductive reasoning is relevant for testing the hypothesis and analyzing

quantitative data” (Khan, 2021, p. 312).

An inductive approach on the other hand “starts from specific observations and moves
towards a general conclusion or theory” (Khaldi, 2017, p. 16). Khan also states that
the inductive approach is used for the generation of a new theory and is useful in

analyzing qualitative findings in the research (Khan, 2021, p. 312).

A diagrammatic representation of Deductive versus Inductive is represented below:

Figure 1: Deductive versus Inductive'4

Top-down

DEDUCTIVE

Theory Theory

Tentative
hypothesis

Conﬂ_rm a.t'onf Observation
Rejection

Hypothesis

' Image sourced from the internet on 24" July 2022 and available at
https://www.bing.com/images/search?view=detailV2&ccid=ErzQO8wS&id=560004E5A1C6ES5
AEB1720A36D19C33A77E2373C6&thid=0IP.ErzQO8wSSwugrCAHuJr7PQHaDe&mediaurl=htt
ps%3a%2f%2fwww.researchgate.net%2fprofile%2fAyman-

Othman%2fpublication%2f243457733%2ffigure%2ffig2%2fAS%3a669538936946695%401536
641930469%2fDistinction-between-deductive-and-inductive-approach-Adapted-from-Burney-
20086.png&cdnurl=https%3a%2f%2fth.bing.com%2fth%2fid%2fR.12bcd03bcc124b0baaac200
7b89afb3d%3frik%3dxnMjfgcznNE2Cg%26pid%3dimgRaw%26r%3d0&exph=399&expw=850&
g=deductive+vs+inductive+research+images&simid=608019274767627019&FORM=IRPRST&
ck=FBE49D32308397EF64139D0F7C7A8C2A&selectedindex=0&idpp=overlayview&ajaxhist=

O&ajaxserp=0
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This study wanted to find out the challenges faced by real estate agents when
implementing anti-corruption and AML compliance measures; and to establish the
relationship between corruption and anti-corruption and AML compliance. Therefore,
a deductive approach was considered suitable for the study. A research question and
hypotheses were therefore developed with the aim of establishing the relationship

between the variables in the hypotheses.

3.4 Research design and strategy

Research design according to Khan, is “the framework used for describing the type of
research in a manner effective for analyzing the objectives of a study” (Khan, 2021,
p. 312). Two major approaches were considered; quantitative and qualitative

approaches.

3.4.1 Quantitative methods

Quantitative research methods according to Creswell “is an approach for testing
objective theories by examining the relationship among variables” (Creswell, 2014) .
In this regard, quantitative methods focus on measurements (quantity). In this
approach, data is collected using structured questionnaires and interviews; and

deductive methods are used to analyze the collected data.

3.4.2 Qualitative methods
Qualitative approach according to Alharahsheh, “aims to provide specific
understanding to a phenomenon based on the ones experiencing it with less

generalization” (Alharahsheh & Pius, 2020, p. 40). In this approach, data is collected
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through unstructured interviews and participant observations, among others. The

collected data is analyzed using inductive methods.

This study used a mixed- research method by combining quantitative and qualitative
approaches due to the nature of the issue under study as well as the nature of the
data to be collected. Quantitative methods were used particularly at data collection;
through structured questionnaires while qualitative method was used more especially
during data analysis. The mixed approach was considered ideal for the study as it

allows for an in-depth understanding of the research at hand.

3.5 Research setting

The study focused on a four-year period (2018 - 2022) for easy availability of data
and examining of the challenges in the real estate sector using the 2018 national risk
assessment on ML as a baseline year. The study was carried out among the various
real estate agents that operate in Malawi and among public institutions that have a
role or mandate in the regulating, licensing and supervision of real estate agents. The
research was also conducted on the Association of Real Estate Agents (AREA) to

establish their role in combating ML and corruption in the real estate sector.

3.6 Sampling

This study used purposive sampling which, according to Bryman is a non-probability
form of sampling (Bryman, 2016, p. 408). This type of sampling is ideal as the
researcher sought to sample participants in a strategic manner and ensure that
relevant people are interacted with. The research was based on personal interviews
and explanations from selected real estate agents and key stakeholders such as
regulatory and AML supervisory authorities. A snowball sampling technique was also

used as during the course of the interviews some respondents referred the researcher

34



to other individuals and institutions that would provide valuable information. The
research sample was relatively small and included real estate agents that are well-
established companies and those that operate as individuals. Through the personal

interviews, the researcher aimed to get explanations of behavior and motives.

Individuals with prominent positions in the three (3) regulatory/ licensing and AML
supervisory departments were targeted for this study as they were considered to have
a good understanding of the institution’s mandate and role in regulating/licensing
and supervising real estate agents. Secondly, they were assumed to have the
necessary authority to participate in the interviews without going through
bureaucratic channels, which considering the limited time of the study, would have
caused delays in data collection. For the real estate agents, compliance officers were
targeted as they were considered to be more knowledgeable about the compliance
function as they were responsible for the execution of such programmes. Lastly
executive members of the real estate association were targeted, representing views

from the three chapters of the association.

3.7 Data Collection and analysis

3.7.1 Sources of data

Research data can be collected from primary or secondary sources; or both. Primary
sources, according to Turabian, are, “original materials that provide you with raw data
or evidence you will use to develop, test, and ultimately justify your hypothesis or
claim” (Turabian, 2018, p. 26). Turabian also defines secondary sources as “books,
articles, papers, or reports that are based on primary sources and intended for
scholarly or professional audiences” (Turabian, 2018, p. 26). Both primary and

secondary sources of information were considered in this study.
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3.7.2 Data collection
In this study, empirical information was obtained from real estate agents, employees
from various government ministries and departments, AML/CFT supervisory

authority, real estate association and related sources.

Secondary sources for this study included relevant AML and anti-corruption
legislation, relevant international conventions and publications, official reports,
research reports, books, peer reviewed journals and articles, online sources and

newspaper articles, among other documents.

The study therefore targeted a total of twenty-four (24) participants. Fifteen (15) real
estate agencies categorized into those registered by the Lands Economy Board and
those registered by the Department of the Registrar General (also known as the
Registrar of Companies) were targeted. The study also targeted three (3) officials of
the real estate association, two (2) from the Ministry of Lands, two (2) from LEB, one

(1) from the Department of the Registrar General and one (1) from the FIA.

3.7.3 Data collection tools

3.7.3.1 Questionnaires

Five (5) versions of a structured questionnaire were used to gather primary data. The
qguestionnaires were administered to the following categories of respondents;
Licensees, regulators, real estate agents, AML supervisor and real estate association.
The questionnaires used both open and open-ended questions, with open-ended
questions playing a dominant role. The open-ended questions helped to facilitate
expression of diverse views from the respondents and were useful in exploring new

areas.
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The questionnaires were designed to be used either as an interview guide or self-
administered so that the respondent could answer on their own. This was in
recognition that some respondents may want to take time to answer the questions
and also that some respondents may need further clarifications. The questionnaires

were considered appropriate as they allowed easy analysis of responses.

Questionnaires for the licensees, regulators and AML supervisors addressed key
issues of number of real estate agents operating in the country, interagency
coordination and cooperation and also covered assessment of the challenges faced in

licensing, regulating and supervising real estate agents, among others

The questionnaire for the real estate agents, which was the key informant
guestionnaire, comprised a mixture of twenty-four (24) open-ended and closed
questions. Key issues addressed in this questionnaire were the respondents’
knowledge of AML and anti-corruption compliance obligations, perception of the
extent of corruption in the real estate sector, motivation for conducting real estate
business and challenges faced in implementing the anti-corruption and AML

compliance.

The questionnaire for the real estate association addressed issues on composition of
the association, the role of the association in general terms as well as in combating
and preventing corruption and money laundering, challenges faced in relation to

corruption and ML. This questionnaire comprised ten (10) Questions.

The questionnaires were reviewed by two experts; both anti-corruption practitioners
with over 20 years’ experience. These reviewers provided feedback, including areas
that needed improvement and clarification. Their proposed changes were

incorporated into the questionnaires.
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There was no pre-testing of the questionnaires as the sample size was small and the
relevant key stakeholders to the study were few. Therefore, had a pre-test been
conducted, then respondents would not have been eligible for the main study. In

addition, the data collection time was too short to accommodate a pre-test.

3.7.3.2 Document review

Secondary data for the study was collected through review of relevant documents.
Secondary data helped to supplement the information collected through the
administration of questionnaires. This study reviewed various documents; from
information available on various websites to various legislation, newspaper articles to
academic journals and publications. The review also included international

publications.

3.7.4 Administration of the questionnaire

The researcher obtained permission from the participants prior to administration of
the questionnaire. The researcher then gave the participants the choice of
participating through face-to-face interviews or completing the questionnaires on
their own. Out of the twenty-four (24) targeted participants, only seventeen (17)
participated in the study, representing a response rate of 71%. Eight participants
responded through face-to-face interviews while nine (9) (53%) through self-
administration and with clarifications provided via telephone. All the questionnaires
were administered in English and the face-to-face interviews were also conducted in

English; which is also the formal language of communication in Malawi.

The researcher conducted the personal interviews with some of the respondents at

their premises; mostly work premises. The respondents who opted to respond on
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their own did so either due to their busy schedules which made it impossible to meet
with them or because they were based in a location away from where the researcher
is based. In some cases, the researcher travelled outside the researcher’s city to meet
with respondents who did not have access to emails and/or computers. While the
researcher could have obtained data from respondents within the researcher’s base
(which is also where the AML supervisor is located), it was important that respondents
from outside the researcher’s base be included in the study so as to have wider and

diverse responses.

3.7.5 Data analysis

The study used both quantitative and qualitative methods to analyze the collected
data. The analysis on data related to close-ended questions was mostly done using
guantitative methods while that of data obtained through open-ended questions was
done mostly through qualitative methods. Qualitative analysis allowed for isolation of

common themes and views; and this helped during interpretation of the data.

The collected data was mainly analyzed manually and also by using Microsoft Excel.
This was due to the researcher not having access to appropriate specialized research
software applications to assist with the analysis. The manual analysis was used for
the open-ended questions as it helped in capturing respondents’ varying views and
triangulating the data to minimize mistakes. However, despite that the manual
process can be slow and has possibilities of errors, the sample size was fairly small
and thus manageable. Microsoft Excel was mostly used to analyse the close-ended

questions.
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3.8 Ethical considerations

Researchers agree that “ethical issues arise at a variety of stages in social research ...
and cannot be ignored” (Bryman, 2016, p. 120). Ethical considerations were therefore
considered during the study. Due to the nature of the study topic and to provide
security to certain individuals such as public officials currently serving in government,
interviewees were provided with anonymity. Each questionnaire had an introduction
part that informed the interviewees of the purpose of the research, that it was
voluntary by nature and that all interviewees would be treated with anonymity. In
some case a questionnaire was sent in advance. At the end of the interview, the
interviewees were provided with a copy of the completed questionnaire and a copy of
their consent form. For those who chose to respond to the questionnaires on their
own, they were able to keep copies as all completed questionnaires were sent back to
the researcher through email or WhatsApp. The voluntary aspect and obtaining of
consent were emphasized also considering that the researcher works in a regulatory
institution and therefore regulates/supervises real estate agencies. Respondents were
therefore assured that the information given was strictly for purposes of research and

independent from the researcher’s job.

3.9 Challenges of the study

Several challenges were encountered during the course of this study. Firstly, there
was limited academic literature concerning AML and anti-corruption compliance in the
real estate sector, particularly in Malawi. The researcher therefore relied on available
literature related to other countries. This limitation however provided an opportunity
to obtain alternative views on AML and anti-corruption in the real estate sector which

were not only limited to the country under study.
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Secondly, it was the issue of targeted participants not willing to participate as the
study was undertaken during a period when the real estate sector was facing a huge
corruption scandal which involved several officers in the Ministry of Land, including
some who were arrested on charges of abuse of public office. This affected the
collection of data as some public officers who had been targeted for interviews did
not want to participate in the study as they viewed the topic to be sensitive. Despite
this challenge, the researcher was still able to interview the alternative employees who
provided the relevant information. This challenge provided an opportunity for
enhancing one’s problem solving skills and appreciating respondents’ right to

voluntarily participate in the study.

The third challenge concerned data collection. Some of the respondents did not have
access to emails and therefore sending questionnaires in advance for them to
thoroughly read and think through before responding was not possible. It therefore
required the researcher to have more than one meeting with the respondents; one to
deliver the questionnaire for them to read through, and another to either collect the
completed questionnaire or to go through it with the respondent. This process
however, helped the researcher to interface with the respondents and clarify any
issues of concern. Another challenge related to data collection was that respondents
who opted to complete the questionnaire on their own took time to provide feedback
and others did not respond at all despite assuring the researcher that they were nearly
done completing it. This however provided a learning opportunity for the researcher
to ensure that in future studies, ample time is given to data collection. Another
challenge with the data collection was the limited number of respondents from the
regulatory and supervisory category due to the specific nature of the study, which
entailed specific individuals being targeted as participants. This meant that there were
no varying views. However, since most of the questions to this category of
respondents concerned operational matters, the sample size was therefore
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considered adequate. However, in relation to the hypothesis on relationship between
implementation of AML and anti-corruption measures; and levels of corruption, the
sample size was too little to determine conclusive results and therefore not fully

tested.

3.10 Conclusion

This chapter has outlined the methodology used in the study. While various research
approaches were taken into consideration, a mixed approach was considered ideal for
this study as it also involved establishing relationships between various variables. The
chapter has highlighted, among others, how data was collected and analyzed and also
the ethical considerations. The chapter concluded by highlighting the challenges

faced during the study. The next chapter will look at the research findings.
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4. RESEARCH FINDINGS AND ANALYSIS

4.1 Introduction

This chapter presents the findings of the study that were collected from a purposively
selected sample of interviewees who came from the regulatory/licensing authorities,
AML supervisory authorities, real estate association and the real estate agents. The

chapter will also review the study hypotheses that were developed in chapter 1.

4.2 Overview of key theories

Chapter 2 discussed the legal frameworks and literature that is related to the main
issues of this study and among these were theories on implementation of anti-
corruption and anti-money laundering compliance by Verhage (2009) and theories of
corruption as a collective action problem as argued by Mark Pieth (2012) and Verhage.
The chapter also pointed out Tsingou’s (2018) views regarding accountable entities
and need for them to have skills and competencies to implement anti-money
laundering compliance. These views are also shared by Verhage, who also points out
the dilemmas faced by compliance officers; to implement compliance measures or
promote the business aspect of their institutions. This chapter discusses collective
action in light of the views pointed out by Verhage and Pieth. Verhage asserts that the
fight against profit-oriented crime and money laundering requires the involvement of
both public and private institutions. Pieth emphasizes on the need to involve civil

society when implementing collective action.
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4.3 Hypothesis results

The study aimed to identify the challenges that real estate agents encounter when
implementing anti-corruption and AML compliance measures. In addition, the study
sought to establish the existence of collective action in the real estate sector and
whether a relationship exists between corruption and the implementation of anti-
corruption and AML compliance measures. Four hypotheses were developed and
tested against the data gathered by the study. Below are the hypotheses that were

developed in chapter 1 and their matching results.

4.3.1 Null hypothesis

H°: Real estate agents face challenges when implementing anti- corruption
and AML compliance measures. This hypothesis predicted that there are challenges
which real estate agents face when they are implementing anti-corruption and AML
compliance measures. The hypothesis was tested by requiring real estate agents to
respond to the following questions: Has your institution adopted any measures to
prevent, detect and report corruption? If no, explain the challenges you have in
adopting such measures. Has your institution adopted any measures to prevent,
detect and report ML? If no, explain the challenges you have in adopting such
measures. What challenges do real estate agents face when implementing anti-
corruption compliance? What challenges do vreal estate agents face when
implementing AML compliance? The hypothesis was also further tested by requiring
real estate regulators and AML supervisory authorities to respond to the question:
What challenges does your institution face in licensing, regulating or supervising real

estate agents?
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The evidence partially supported the hypothesis in that the majority of responses
confirmed that real estate agents face challenges when implementing AML
compliance. However, there are no anti-corruption compliance requirements and
therefore no challenges in this respect. Therefore, the evidence supports the

hypothesis in relation to AML but not in relation to corruption.

4.3.2 Alternative hypothesis

H': There are no specific anti- corruption compliance requirements for real estate
agents. This hypothesis predicted that real estate agents are not mandated to
implement anti-corruption measures. The hypothesis was tested based on analysis of
the responses from the real estate agents, to the question: Are there any legal
obligations for your business to implement anti-corruption compliance measures? Has
your institution adopted any measures to prevent, detect or report corruption? What
challenges do you have in adopting anti-corruption measures? Are you aware of any
sanctions for not complying with anti-corruption compliance? The responses revealed
that the majority of respondents were not aware of any anti-corruption compliance
obligations and the few that indicated that they were aware, cited AML compliance
requirements, thus leading the researcher to conclude that there are no specific anti-
corruption compliance requirements for real estate agents in Malawi. In this regard

therefore, the evidence supports the hypothesis.

H?: There is a relationship between implementation of anti- corruption and
AML compliance measures; and levels of corruption. This hypothesis predicted that
a causal relationship exists between the two variables; implementation of anti-
corruption and AML compliance measures and levels of corruption. The hypothesis

was tested based on responses from the real estate agents, to the following questions:
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Can real estate agents engage in corruption? Can real estate agents engage in ML?
Has your institution adopted any measures to prevent, detect and report corruption
and ML? Have you ever been required to give a benefit or facilitation fee during the
course of any real estate related transactions? What are the challenges faced by the
institution regarding reporting of corruption and reporting of ML? The responses
from the regulatory authority was also used to test the hypothesis through the
following question: Has your institution imposed any sanctions on real estate agents
in the past 5 years? The evidence presented from the majority of the respondents in
this study confirms that there are no anti-corruption compliance requirements and
that corruption exists in real estate transactions but due to insufficient data, a
relationship between the levels of corruption and implementation of AML measures

could not be established conclusively.

H3: There are no collective action strategies in the real estate sector. This
hypothesis predicted that there are no collective action strategies when implementing
or enforcing anti-corruption and AML compliance measures in the real estate sector.
This hypothesis was tested on both real estate agents and on regulators and AML
supervisors. The test was based on majority responses to the following questions:
What challenges do you (real estate agents) face with the licensing and registration
of real estate businesses and individuals? Is the real estate business a member of any
association? What is the role of Association of Real Estate Agents? Does AREA have
any collaborative relationships with government institutions and other civil society
organizations (CSO) involving the regulation, licensing or supervision of real estate
agents? Does your institution have any collaborative relationships with other
institutions and civil society organizations (CSOs) involving the regulation, licensing
or supervision of real estate agents? What challenges are faced when coordinating

and collaborating with other stakeholders? The evidence presented from the
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respondents in this study indicated that there is no collective action in the licensing,
regulating and supervision of real estate agents and that conflicting legal frameworks
and the absence of coordination and cooperation among key stakeholders exists.

Therefore, the evidence supports the hypothesis.

4.4 Detailed findings related to the hypotheses

This chapter will present the detailed findings of the study through provision of
statistics as gathered from the various responses obtained via the questionnaires and
corroborative explanations. Firstly, the discussion will present findings on the
registration, licensing and supervisory frameworks for real estate agents in Malawi. It
will also present the collaboration and coordination that exists among the regulators,
AML supervisor and civil society organisation. Lastly, the chapter will present the

challenges that are faced.

4.5 Description of the respondents

A total of sixteen (17) respondents participated in the interviews and were grouped

into four (4) categories as described below:

(a) Category 1: Real estate agents represented the key players in the real estate
sector as they are the ones who interface with customers in the buying, selling
and renting of real estate.

(b) Category 2: Regulators are responsible for setting up the market entry and
business operation requirements for the real estate agents.

(c) Category 3: AML supervisor is responsible for supervising real estate agents on

AML matters and enforcing sanctions for non-compliance.
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(d) Category 4: CSO represent sectors or interest group. In this case, the

Association for Real Estate Agents (AREA), which represents the various real

estate agents who are not licensed by LEB.

The categories are tabled below as follows:

Table 3: Categorization of respondents

Interviewee Nature of group No. of interviewees
REA 1 Real estate agent 1
REA 2 Real estate agent 1
REA 3 Real estate agent 1
REA 4 Real estate agent 1
REA 5 Real estate agent 1
REA 6 Real estate agent 1
REA 7 Real estate agent 1
REA 8 Real estate agent 1
REA 9 Real estate agent 1
REA 10 Real estate agent 1
REA 11 Real estate agent 1
REA 12 Real estate agent 1
Ministry of Lands / LEB Regulators 1
Department of Registrar General Regulator 1

FIA AML supervisor 1
AREA CSO 2
Total No. of interviewees 17
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4.6 Findings in relation to the regulation, supervision and operations of real

estate agents in Malawi

The regulatory framework for real estate agents is one that involves three major
stakeholders; the Board of the Lands Economy Surveyors, Valuers, Estate Agents and
Auctioneers (LEB) which comprises members from the Ministry of Lands, Housing and
Urban development, the Department of the Registrar General and FIA. Literature

review and interviews have established that:

a) The Department of the Registrar General, under the Ministry of Justice and
Constitutional Affairs is responsible for the registration and administration of
business entities and Non-Profit organisations'®. The Registrar General therefore has
the legal mandate (through the Business Registration Act 2014 and Companies Act
No. 15 of 2013) to register companies and businesses (sole proprietorships as well
as partnerships) in Malawi; and this includes businesses engaged in real estate
operations. Until April 2022 when an online registration system was introduced, the
business registration process involved applicants physically going to the Department
of the Registrar General’s office to obtain the registration forms. Upon completion
and payment of the appropriate fees, the registration form would then be processed.
Some of the requirements to register businesses include the provision of the
applicant’s full name and identification document details, the business name, general
nature of business and principal place of business (Malawi Government, 2014). The
Department for Registrar General does not have to liaise with any other institution
when registering real estate businesses or companies as this is not required in the
governing legislation. In response to the study, the Department for the Registrar

General indicated that prior to the online system, it is not easy to determine how many

1 Department of the Registrar General information available on
https://registrargeneral.gov.mw accessed on 18" September 2022
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real estate businesses are registered in the country as most records were maintained
manually and not categorized by nature of business. Further, under the Companies
Act and the Business Registration Act there are no specific requirements that are
peculiar to real estate business. If it is registration under Business Registration Act, a
registration Form is completed, accompanied by copy of ID. For a company, an
Application Form is filled accompanied by, Consents of Directors, Consents for
Shareholders, Memorandum of Association and Articles of Association. The study has
established that all of the respondent real estate agents (100%) were registered by the
Department of the Registrar General and one respondent (8%) indicated that they were
also registered by two other government agencies; the Ministry of Trade and Industry
and the City Council. Ninety-two percent (92%) of the businesses have been operating
for more than five (5) years while the remaining 8% have been operating for less than
five (5) years. Twenty-five percent (25%) of the respondent businesses did not have
any principal place of business and were thus operating as ‘mobile real estate agents’

for more than five (5) years.

b) The Board of Registration of Land Economy Surveyors, Valuers, Estate Agents
and Auctioneers (hereinafter referred to as LEB), which is established through the
Land Economy Surveyors, Valuers, Estate Agents and Auctioneers Act, 1989 is
responsible for setting the requirements for one to engage in real estate business as
a real estate agent. LEB comprises members from the Ministry of Lands (one of who
is the chairperson, unless the Minister directs otherwise), two land economy surveyors
(nominated by the Surveyor’s Institute of Malawi), an estate agent (eligible under this
Act), an eligible land economy surveyor and an eligible auctioneer) (Malawi
Government, 1989). In summary, the requirements are that one should have a
minimum education of a degree in Land Economics or its equivalent, should practise

or intern under a licensed professional for a minimum period of two (2) years, should
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thereafter pass an exam set by LEB and then subject to approval, can qualify to be
licensed'™. The press release published on 2™ March 2020, stated that LEB had
registered thirty-five (35) individuals who were considered eligible to practice under
the Land Economy Surveyors, Valuers, Estate Agents and Auctioneers Act.
Respondents to the study however said that as at 31 January 2022, LEB had had thirty
(30) registered individuals due to the demise of some members. All LEB registered
individuals are expected to follow the rules and regulations that are prescribed from

time to time.

¢) The Financial Intelligence Authority is the FIU of Malawi and the AML supervisor
for the real estate agents as mandated by the Financial Crimes Act, 2017; and
therefore, responsible for the supervision and enforcement of AML sanctions. In
response to the study questionnaire, the FIA indicated that as at 31 January 2022, it
was responsible for supervising two hundred and fifty-eight (258) real estate
businesses, although only fifty (50) have appointed compliance officers and have
started implementing some AML compliance measures. The FIA does not have access
to the Department of the Registrar General’s database but managed to compile a
database of the real estate businesses operating in Malawi by searching print and
social media posts, from business signposts as FIA officers travel within the country;
and by confirming some of the business names with the Department of the Registrar
General. Further, from 15 to 7* February 2020, the FIA issued a press release inviting
all individuals and companies engaging in real estate business to complete an
AML/CFT assessment form (Malawi News, 2020). This form was designed to not only
raise awareness on the AML obligations, but also to assist the FIA in creating a

database of the real estate agents. The respondents from the real estate agents’

' Follow-up interview with licensing authority, held via telephone on 19" October 2022
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category were all compliance officers in their respective real estate businesses and
had all been trained on AML matters by the FIA. Their roles are to ensure that their
respective businesses adopt and implement AML compliance measures and that they
act as the liaison between their institutions and the FIA. Nine (9) out of the twelve

compliance officers (75%) were also the proprietors of the real estate businesses.

The study has therefore established that the number of licensed and authorized real
estate agents operating in the country is less than the number of registered real estate
businesses. Some ‘real estate agents’ therefore operate outside the law; in
contravention of the Land Economy Surveyors, Valuers, Estate Agents and Auctioneers

Act, 1989 Act, 1989. Figure 2 illustrates the number of licensed real estate agents.

Figure 2: Licensed versus unlicensed real estate agents

LEB Licensed vs non licensed REAs

= REAs with staff licensed by LEB = REAs without LEB licensed staff

An analysis of the responses to the study has shown that out of the twelve (12)
interviewed real estate businesses, only three (3) respondents (representing 25% of
the respondents), had at least one staff licensed by the LEB. One respondent real
estate business had five (5) staff licensed by LEB. The remaining 75% respondent
businesses did not have staff who were eligible as per the LEB requirements, despite

some of the owners having attained a bachelor’s degree.
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In relation to how real estate agents operate, all of the businesses (100%) engage in
face-to-face transactions. However, 75% also engage in non-face-to-face transactions
such as through emails, internet and telephone. Seventy-five percent (75%) also

engage through intermediaries.

Figure 3 below represents the modes of payment used by real estate agents as per

responses to the study.

Figure 3: Modes of payment

Modes of payment
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All the respondents said they accept cheque payments and in addition, 92% also
accept cash payments while 83% also accept electronic funds transfers (EFTs). Eight
percent (8%) of the respondent real estate agents have international affiliations in
Nigeria, UK, Kenya and Tanzania. From the responses given, it shows that the majority
of real estate agents in Malawi accept cash payments and this makes them vulnerable

for use by the money launderer, whose primary aim is to clean ‘dirty’ money.

4.7 Findings on anti- corruption and anti- money laundering compliance

Chapter 2 highlighted the roles of the ACB and the FIA in the prevention of corruption
and money laundering in the country. While the Financial Crimes Act, 2017 has clearly
laid out the anti-money laundering compliance measures to be adopted by real estate
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agents, the Corrupt Practices Act, 2004 has not laid out any anti-corruption
requirements. The CPA has given sufficient powers to the ACB for it to determine the
anti-corruption preventive measures that public institutions and private institutions
should undertake. The chapter further established that one of the preventive
measures is for public institutions to have Institutional Integrity Committee (lICs) and
that the Ministry of Lands is one of the institutions that established an IIC. However,
the IICs’ roles are mainly to prevent corruption within the respective institution. As a
corruption preventive measure, the ACB issued a public statement on 26" June 2020
requiring all applications on change of ownership on motor vehicles and houses and
land to go through the ACB for vetting. However, this was suspended effective 6™

August 2021 (Anti-Corruption Bureau, 2021, p. 33).

The study sought to establish whether there were any other anti-corruption
compliance requirements for real estate agents by asking the real estate agents
whether there were any legal obligations for their businesses to implement anti-
corruption compliance measures and if they were aware of any sanctions for not
complying with anti-corruption measures. Figure 4 below shows the response rate to

the questions

Figure 4: Perception on availability of anti- corruption compliance measures

Perception on availability of A- C obligations

# Available (= Not available
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The feedback from the questionnaires was that 58% said there were legally obligated
to implement anti-corruption compliance measures while the remaining 42% said
there were no legal obligations. However, an analysis of the explanations established
that 85% of the 58% responses cited AML compliance requirements as the obligated
anti-corruption compliance measures; and some even cited the Financial Crimes Act
as the legislation mandating them to implement anti-corruption measures. Further to
this, in response to whether the real estate agents had adopted any measures to
prevent, detect or report corruption the responses were as depicted in the Figure 5

below:

Figure 5: Types of adopted anti- corruption compliance measures

Type of adopted A-C measures

= AML measures
m A-C measures

u None

The responses depicted above are from the 58% who had indicated that there were
legal obligations to implement anti-corruption measures. Results show that 29% had
adopted anti-corruption measures (and one of these had international affiliations),
57% said they had adopted AML measures to combat corruption and 14% did not
adopt any measures. Further to these responses, when asked what challenges are
faced in relation to anti-corruption, 83% stated lack of knowledge in anti-corruption

due to the ACB not providing any training to real estate agents.
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The overall results therefore, confirmed that there are no specific anti-corruption
requirements for real estate agents and that some real estate agents adopt AML

compliance measures to prevent and detect corruption.

4.8 Findings on the relationship between implementation of anti- corruption and

AML compliance measures; and corruption

The study established that there are no anti-corruption compliance requirements for
real estate agents, but AML compliance requirements. Therefore, the focus here was
on the relationship between implementation of AML compliance measures and
corruption. In response to the questions Can real estate agents engage in corruption?
Can real estate agents engage in ML? All the respondents (100%) stated that real
estate agents can engage in corruption and ML. They also cited examples of how real
estate agents can engage in these crimes to demonstrate their knowledge on the

subject matter.

Table 4: Respondents' examples of corruption and ML

real estate

Examples of how real estate agents can
engage in corruption

Examples of how
agents can engage in ML

By colluding with property buyers on the
buying price and in the process get ‘a reward
(in addition to the agreed commission) for

facilitating the lower prices.

Willingly not conducting customer
due diligence such as screening or
ownership

obtaining  beneficial

information.

Not conducting customer due diligence in

exchange for money.

Assisting in maintaining anonymity

of property buyer or seller

Assist in sale/purchase of property that has

been barred in exchange of a reward

Bribing government officials when processing

documents
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The response to the question has your institution adopted any measures to prevent,
detect and report corruption and ML? has partially been addressed above. Results of
the responses in relation to corruption have been depicted in 4.7 above and have
shown that the majority of respondents have not adopted any anti-corruption
measures. However, in relation to money laundering, Figure 6 below depicts the

responses.

Figure 6: Adoption of AML compliance measures

Adoption of AML measures

= AML Measures = None

The responses show that 9 out of 12 (75%) of the respondents said they had adopted
AML compliance measures while 3 out of 12 (25%) said they did not adopt any
measures. An analysis of the responses shows that most of respondents did not
include the appointment of a compliance officer as an AML compliance measure. As
previously indicated, all respondents were duly appointed compliance officers. The

results are therefore in relation to other AML compliance requirements.

Further analysis on the types of AML measures adopted have been presented in Figure

7 below:
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Figure 7: Types of adopted AML compliance measures
ADOPTED AML MEASURES
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The results above show that with the exception of the appointment of compliance
officer (where all respondents real estate businesses had appointed compliance
officers), 75% of the real estate agents were implementing at least one AML
compliance requirement. As discussed in chapter 2, real estate agents are required to
appoint compliance officer; implement internal controls such as having AML policies
and procedures, conduct risk assessments, know your customer (KYC) /customer due
diligence (CDD), customer screening, employee screening, and record keeping and
maintenance; train staff and conduct an independent testing of the compliance
function. Only a few of the requirements are being implemented and by very few of
the respondents and that the non-compliance applies to both LEB licensed individuals
and those operating businesses registered by the Department of the Registrar

General.

In response to the question have you ever been required to give a benefit or
facilitation fee during the course of any real estate related transactions? Figure 8

below depicts the results.
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Figure 8:Facilitation fees

Facilitation fees

= Yes

= No

Fifty-eight percent (58%) of the respondent real estate agents indicated that they have
either been requested to give or have given a reward or ‘facilitation fee’ to government
officials for them to assist or for assisting the real estate agents in processing
documents, particularly when conducting property searches. One of the respondents
cited having given a reward of MK6,000.00 (equivalent to USD5.8), in addition to the
normal search fee of MK5,000.00 (equivalent to USD4.8) at the Lands Registry'’. On
their part, the Department of the Registrar General, in their responses to the study
indicated that one has to pay a processing fee when conducting company or business

searches and that the process may take a few days or more.

Responses to the question what are the challenges faced by the institution regarding

reporting of corruption and reporting of ML? are illustrated in Figure 9 below.

7 https://www.oanda.com/currency-converter/en/?from=MWK&to=USD&amount=6000
Accessed on 21° September 2022
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Figure 9: Challenges in reporting corruption

Challenges in reporting corruption
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The majority of real estate businesses (50%) responded that they do not report
corruption due to fear of reprisals as most government departments and officials are
connected to each other. Therefore, chances of their identity being revealed is high
and they can be reprimanded. Some respondents chose to reserve their comments
while others said that they lack knowledge on how to report (8%), it is not easy for
them to report (8%) and there are no legal obligations for real estate agents to report
corruption (8%). In relation to challenges with reporting ML, the responses are

captured in Figure 10 below.
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Figure 10: Challenges in reporting ML
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The responses above indicate that some real estate agents face challenges in
reporting money laundering. However, unlike with the challenges in reporting
corruption, only two entities (17%) indicated fear of reprisals and mistrust as to why
they do not report ML. The fear and mistrust were clarified to mean there is rampant
corruption in the country and therefore all government agencies are connected and
can share information on informants. The rest indicated challenges in understanding
the reporting system, lack of skills to detect ML, insufficient customer details to
warrant sending a report, lack of infrastructure (laptop, computer) for sending reports
through the prescribed electronic channels; and the real estate agents being more

concerned with making profits than sending a report.
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The responses from the regulatory authority was also used to test the hypothesis
through the following question: Has your institution imposed any sanctions on real
estate agents in the past 5 years? The LEB responded that none of the real estate
agents licensed by them have been sanctioned. The Department of the Registrar
General also responded that no real estate agents have been sanctioned by them.
While data on staff involved in corruption cases could not be obtained from the
Ministry of Lands, there is evidence through media sources that some officials in the
Ministry of Lands have engaged in corrupt practices when conducting real estate

transactions.

Overall, based on the responses from the real estate agents, a comparison of the
responses to the question have you ever been required to give a benefit or facilitation
fee during the course of any real estate related transactions? against that on has your
institution adopted any measures to prevent, detect and report corruption and ML?
has shown that the majority of the respondents in this study confirmed that
corruption exists in the real estate transactions and that some of the respondents
have paid or been asked to pay a bribe (in the form of a facilitation fee). The results
also show that some real estate agents are implementing at least one AML compliance
measures. Further analysis of the responses on the relationship between
implementation of additional AML compliance measures (excluding that of the

appointment of compliance officer) are demonstrated in Table 5 below.
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Table 5: Two x Two table showing relationship between implementation of AML

compliance measures and corruption

Corruption
(dependent variable)
Paid Did not pay Total

AML Available 5 4 9
Measures
(independent Not 2 1 3
variable) available

Total 7 5 12

The overall results show that 5 out of 7 (71%) of the respondents that are
implementing at least one additional AML compliance requirement have paid or been
asked to pay a facilitation fee (bribe). Four (4) out of five (80%) of the respondents
who are implementing at least one AML compliance requirement did not pay or were
not asked to pay a facilitation fee. Two (2) out of seven (29%) of respondents who
were not implementing any additional AML measures did not pay or were not asked
to pay a facilitation fee. One out of five (20%) of respondents who are not
implementing any AML compliance measures did not pay or were not asked to pay a
facilitation fee. Thirty-three percent (33%) of those who did not pay or were not asked
to pay are implementing at least one AML compliance requirement. Seventeen percent
(17%) of those who paid or were asked to pay are not implementing any additional

AML compliance requirement.
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In conclusion, a relationship between those implementing minimal AML compliance
measures and those that paid or were asked to pay a facilitation fee could not be

conclusively determined due to the limited sample size of the study.

4.9 Findings on the challenges faced by real estate agents

The study sought to establish the challenges that real estate agents face when
implementing the AML compliance measures stipulated by the Financial Crimes Act.
Responses from the study show that all the respondent real estate businesses cited
at least one challenge that they faced when implementing AML compliance measures.

Detailed findings are explained below.

4.9.1 Appointment of compliance officer

The results show that 8 out of 12 (67%) of the respondents faced challenges in
appointing compliance officers. The challenges cited were insufficient resources and
capacity to employ or hire someone specifically for the compliance function either
due to the business being a sole proprietorship or general lack of finances. The
remaining 4 out of 12 (33%) respondents did not face any challenges. Results have
further shown that 75% of the respondents were owners of the businesses and that
58% have less than five (5) employees, with 33% having one employee; the owner of
the business. As such, the owner automatically assumes the role of compliance

officer.

4.9.2 Risk Assessment
The results show that 9 out of 12 (75%) lack skills, knowledge, training and tools to
conduct ML risk assessment. One respondent said they lack appropriate tools and

sufficient information to conduct risk assessment specifically tailored for real estate
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business. Two out of twelve (17%) respondents said they do not have any challenges
while 1 respondent (8%) said they fear they will lose customers if they conduct a risk

assessment and therefore they are unwilling to do it.

4.9.3 Internal controls

The responses show that 6 out of 12 (50%) said they lack skills and training to
implement internal controls such as drafting AML policy. Others; 2 out of 12 (17%)
said internal controls are not necessary because they only protect the business but
not others; and secondly due to lack of business (i.e. few sales). Another 2 out of 17
(17%) said they lack automated systems to assist in detecting ML which leads to them
not implementing some internal controls such as conducting risk assessments and

screening of staff. One respondent (8%) said they do not have any challenges.

4.9.4 KYC/CDD/PEP identification

The responses show that 11 out of 12 (92%) face challenges when implementing
customer due diligence measures. Overall, 7 out of 12 (58%) of the respondents cited
challenges such as non-cooperating customers meaning customers are sometimes
not willing to provide their full details. Six out of twelve (50%) said they have
difficulties in identifying PEPs due to lack of accessible PEP database. Four out of
twelve (33%) said verification of customer documents, particularly those to do with
identification of the customer, is not easy; is costly and time consuming. A further 3
out of 12 (25%) said obtaining customer information such as sources of funds is seen
as being intrusive as it conflicts with the right to privacy laws. One respondent (8%)
said that they do not have any challenges as they know people in various government
departments who can assist them with information. This respondent is by definition

a PEP as they are related to and are acquaintances of PEP.
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4.9.5 Record keeping and maintenance

The majority of respondents, 7 out of 12 (58%) said that they do not face any
challenges with this requirement while the remaining 5 (42%) said they do face
challenges. Two respondents (17%) said they lack adequate electronic systems to
access records from different branches and do not have automated database for
storing customer information. Two out of twelve (17%) said records are kept at home
due to lack of business premises, which poses a security risk. One respondent (8%)
said it is difficult to record and maintain records, especially those related to once-off

transactions.

4.9.6 Staff screening

The majority of the respondents (42%) said they only have one or two employees
therefore screening is not applicable. Three out of twelve (25%) said they do not have
any challenges. One (8%) respondent said screening is often done after the staff have
been hired which poses risks and another (8%) said that the police take long to release

results of screening requests.

4.9.7 AML Training

Half of the respondents, 6 out of 12 (50%) said they rely on training provided by the
FIA due to lack of resources as training is time consuming and costly. Three out of
twelve (25%) said they do not have any challenges while one respondent (8%) said lack

of tools to evaluate the trainings provided is a challenge.
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4.9.8 Challenges with licensing and regulation

In addition to the questions posed on the challenges discussed above, the study
requested real estate agents to explain the challenges they face with the licensing and
registration of real estate businesses and individuals and the majority of the
respondents (67%) stated that the requirements set by LEB are too harsh and
restrictive. These respondents are all not licensed by LEB and 25% stated that they
had applied to LEB as they meet the requirements but it has been years and LEB still
has not responded. None of the respondents who are licensed by LEB had challenges
with the licensing processes. Out of the seven (58%) real estate agents who are
members of AREA, three (43%) of the owners have a minimum academic qualification
of a degree, 14% have a Diploma, 14% have O’ Levels qualifications and 28% have
primary school leaving certificate qualifications. Other challenges stated were that
payment of subscriptions to the many regulatory institutions is costly (8%), reporting
requirements of different regulatory institutions are time consuming and costly (8%)

and registration of businesses takes too long (8%).

Figure 11 below summaries the challenges faced by percentage of respondents.

Figure 11: Summary of challenges

Summary of challenges
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The summary of challenges above is further tabulated below to show which challenges

are faced by the majority of the respondents.

Table 6: Tabulation of challenges

Challenge faced Respondents experiencing
challenge (%)
KYC /CDD /ldentification of PEPS 92
Risk Assessment 75
Appointment of a compliance officer 67
Licensing 67
Internal controls 50
AML training 50
Record keeping and maintenance 42
Staff screening 42

The above table shows that the top challenges that affect a majority of the real estate
agents are mainly to do with obtaining customer information and identification of
PEPs, conducting risk assessments, appointing compliance officers and licensing
issues. Implementing AML controls and AML training are also experienced by half the

respondents.

When asked further to make any other comments, the respondents said that the
challenges arise because some obligations are suitable for big companies and not
practical for poor a country such as Malawi due to rampant corruption in high
levels(17%), insufficient resources; budget and capacity towards AML function (17%),

some obligations are put in place just to be seen to comply but the riskier the client,
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the more money the business makes (8%), there is no regular training/awareness by
regulators and supervisors such as FIA, ACB and LEB/Surveyor’s Institute of Malawi
(25%), conducting KYC can lead to loss of business (17%), FIA does not provide
documents/forms for customers to provide KYC information (8%), licensing
requirements need to be revised (8); and the AML supervisor takes time to visit

institutions, therefore there is no urgency to comply (8%).

4.10 Findings on collective action

The study sought to determine whether collective action exists in the real estate
sector and therefore targeted the regulators, licensing authorities and AML
supervisors. The study also sought to determine the existence of any other
stakeholders involved in the regulation, licensing and supervision of the real estate
agents. As such, real estate agents were asked whether they are members of any
professional association. The majority of the respondents (58%) indicated that they
are members of AREA and that neither of these had any staff licensed by LEB. One
respondent (8%) said they were members of the Malawi Confederation of Chambers
of Commerce and Industry (MCCCI) and did not belong to either LEB or AREA. MCCCI
is a partnership of enterprises and associations representing all sectors of the
economy of Malawi'®. The study could not establish the role that MCCCI has in the

real estate sector as the researcher’s request for an interview remained unanswered.

The study established that AREA was registered in 2011 by the Department of the
Registrar General in 2011 by guarantee; with trustees, legal advisor and executive
management. Responses to the study revealed that AREA’s objectives are to

encourage small to medium enterprises (SMEs) to engage in business, bring sanity

'® https://www.mccci.org/contact-us.html accessed on 16th September 2022
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among indigenous Malawians in the real estate business and to ensure its members
stick to the association’s objectives; property management and marketing. AREA

currently has a total of one hundred and seventy-two (172) members.

In response to the question does AREA have any collaborative relationships with
government institutions and other civil society organizations (CSO) involving
regulation, licensing or supervision of real estate agents? The study established that
AREA and the FIA have collaborated on AML trainings in that the FIA has engaged
AREA to mobilize its members for them to participate in FIA trainings. Responses from
AREA also established that AREA has collaborative relationships with the Competition
and Fair-Trading Commission (CFTC). CFTC was established in 1998 under Section 4
of the Competition and Fair-Trading Act CAP 48:09 of the Laws of Malawi and is “an
autonomous agency of the government established with a mandate to regulate,
monitor, control and prevent acts or behaviors which would adversely affect
competition and fair trading in Malawi”'®. Responses from AREA further showed that
the Ministry of Lands and LEB did not have any engagements with AREA in the past
five years until around July or August 2022 when they conducted an awareness with

AREA members on the new land bills.

Responses from the FIA, LEB and the Department of the Registrar General in relation
to the questions: does your institution (reference to FIA, LEB and the Department of
the Registrar General) have any collaborative relationships with other institutions and
civil society organizations (CSOs) involving the regulation, licensing or supervision of
real estate agents? Does your institution have any collaborative relationships with the
FIA involving the supervision of real estate agents? yielded varying views. The FIA

confirmed having collaborations with AREA on trainings and that the collaboration

19 https://www.cftc.mw/company-profile/ accessed on 19" September 2022
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has helped the FIA to ensure that not only those licensed by LEB but also those
registered by the Department of the Registrar General are trained on AML issues. FIA
further responded that the collaboration with AREA ensures that AML information is
passed on to AREA members who do not have designated business premises. The FIA
and the Department of the Registrar General both confirmed having a memorandum
of understanding between them, which allows them to share information such as that
on registered businesses. This information has helped the FIA in its compilation of
the data base on real estate agents in the country. The responses from both the
Department of the Registrar General and the LEB have shown that there is no
collaboration between the two government departments on the Regulation and
licensing of real estate agents. Further responses from the FIA and the LEB show there
is no collaboration between them on the supervision of real estate agents, responses
from LEB was that the two departments have different approaches; LEB looks at
professionalism while FIA looks at ML and works with real estate agents who are not

recognised by LEB.

Responses to the question what challenges are faced in licensing, regulating,
monitoring or supervising real estate agents? revealed that the challenges were delays
in registration processes due to manual systems, conflicting laws on registration and
licensing of real estate agents, human and financial capacity challenges to adequately
monitor or supervise the real estate agents, lack of cooperation among some key
stakeholders and high illiteracy levels among those engaged in real estate business

which hampers their understanding of AML compliance issues.

In response to the question what challenges does AREA and its members face in
preventing and reporting corruption and ML; and in coordinating and collaborating

with other stakeholders? The results were that members fear losing businesses if they
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report on their customers and since there are no incentives for reporting, there is no
motivation to report. Another challenge cited is that poor record keeping and
management in government departments delays processes and gives room to
corruption. AREA further recommended that government institutions involved in
fighting corruption, fraud and ML should consider engaging them more so that their
members should assist in combating these crimes. The FIA in response to the
question does the FIA provide any incentives to complying reporting institutions?
indicated that there are no special incentives and that those who submit reports are

commended twice a year in a letter giving feedback on reporting statistics.

Responses to the questions does AREA / LEB have any written code of conduct for its
members? Are there any sanctions imposed for breach of the code of conduct? show
that AREA has code of conduct which requires members to be registered by the
Department of the Registrar General, the Malawi Revenue Authority and the Public
Procurement and Disposal of Assets Authority, have a physical office, contact
addresses and numbers, identification document, bank account and to pay
subscription fees. AREA can suspend its members for breaches. LEB on the other hand
is legally mandated to prescribe the rules and professional conduct under which the
members should operate as provided under section 5 of the LEB Act. Members who
breach these rules can be de-registered or suspended. Further, anyone contravening
the LEB Act can also be imprisoned for one year or liable to a fine of MK 2,000.00
(equivalent to USD 1.94).

Responses to the question has your institution sanctioned any real estate agents in

the past five years has shown that only the FIA has sanctioned some real estate agents

20 https://www.oanda.com/currency-converter/en/?from=MWK&to=USD&amount=6000
Accessed on 21° September 2022
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by issuing 53 warning letters for not fulfilling AML compliance requirements to the

real estate businesses.

The study has therefore established that collective action is not used as a strategy in
the real estate sector as there is limited engagement, cooperation and coordination
between all stakeholders. Further, some stakeholders such as MCCCI| and CFTC have

not been involved in the regulation and supervision of real estate agents.

4.10 Conclusion

This chapter presented the results of the study based on the research question and
objectives. It has also further presented the results of the hypothesis testing based
on the evidence obtained from the study. The results have shown the challenges that
are faced when implementing AML compliance measures. The results have also shown
that while some institutions may work together, generally collective efforts are lacking
in the real estate sector. Further to this, the study has revealed that there are other
public and non-public institutions and agencies that may be crucial in the licensing,
regulation and supervision of real estate agents, which have not been engaged by

either LEB or the FIA.

The next chapter will discuss the findings in relation to the theoretical frameworks

and scholarly discussions as presented in chapter 2.
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5. DISCUSSION OF THE RESULTS

5.1 Introduction
This chapter will discuss the results of the study that were presented in chapter 4 as
they relate to the research question and some of the theories and arguments

discussed in chapter 2.

5.2 Do real estate agents face challenges when implementing anti- corruption

and anti- money laundering compliance measures?

The study has established that real estate agents face challenges when implementing
anti-money laundering compliance measures and that there are no specified anti-
corruption measures for the real estate agents. Major challenges as per the responses
to the study are obtaining customer information and identification of PEPs, conducting
risk assessments, appointing compliance officers and licensing issues and,
implementing AML controls and AML training. Some challenges faced as discussed in
chapter 4 mirror what scholars have said. For example, the issue of appointment of a
compliance officer, instituting AML internal controls, conducting customer due
diligence, and others. One school of thought that is in line with the situation in Malawi
is the arguments presented by Verhage. He argues that “there are two parallel angles
around the fight on ML and its predicate crimes: a legislative, regulatory angle ... and
an intrinsic commercial position towards AML” (Verhage, 2009). AML legislations have
clearly laid out the AML compliance requirements that real estate agents need to
follow but at the same time the real estate agents have to ensure survival of their
businesses. As seen from the responses to the study, the majority of the real estate
businesses are small, with less than 5 employees yet the legal requirements do not

take into consideration the size of the business as all are obligated to follow the same
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rules. This can cause dilemma for sole proprietorship businesses, for example, as the
owner of the business may choose to promote the business rather than institute
internal controls that may require resources. For example, appointment of compliance
officers. According to the FCA, section 27 (3) as read with Regulation 30 (1) to 30 (6)
of the Financial Crimes (ML) Regulations, 2020, the compliance officer has to be a
senior officer, have relevant qualifications and experience; and implement the
compliance functions independently without undue influence. The Regulations have
made provisions for the owner of the business to be the compliance officer, where
the business has does not have more than five (5) employees. As shown by the results,
75% of the respondents were owners of the businesses with 33% being sole employees
and operating as compliance officers. A compliance officer’s role is to ensure checks
and balances are in place but if the owner is also the compliance officer; and the sole
employee, he/she may wilfully turn a blind eye on suspicious activity and therefore
not comply with AML requirements thus, putting commercial goals first before rule

abidance.

The study has shown that there are also other service providers who have a role in
the successful implementation of AML compliance measures. Verhage pointed out
software providers (for in-depth transaction monitoring), trade information bureaus
(for information on potential organisational clients), databases of high-risk individuals
(to enable checks of potential clients) and the provision of training and education for
staff or compliance officers. Some of the challenges encountered by the real estate
agents in this study related to Verhage’s school of thought include the difficulties in
identifying and verifying customers either due to customers providing insufficient
information which cannot be verified or obtained elsewhere, lack of PEP database and
challenges with staff screening. FATF has stated that establishing the identity of the
beneficial owner of real estate assets and identifying the sources of funds are two key
elements of the anti- money laundering process (Financial Action Task Force, 2007,
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p. 5). Therefore, if such details are obscured then criminals may successfully launder
their proceeds. In addition to Verhage’s views, Section 16 of the FCA requires real
estate agents, before or after entering into a business relationship, to identify the
customer or beneficial owner using official documents. The section further requires
them to verify the identification through independent source documents, data or
information. The Minister, as provided under section 16 (11), published Gazette
Notice number 67 of 10th August 2018, outlining the official and reliable
identification documents as well as the reliable means for verification. This Gazette
Notice identifies the National Registration Bureau (NRB), the Department for
Immigration and the Road Traffic Directorate as government institutions for
verification of the National Identity Document, the Malawi Passport and the Malawi
Driver’s License, respectively. Considering that one has to visit these government
institutions for the verifications and adhere to their procedures, the process of
verification may therefore take time. The availability of efficient online systems can
assist in addressing some challenges and also reducing corruption as there will be
less contact with staff who may solicit bribes. Further to this, Section 2 of the Financial

Crimes Act has defined politically exposed persons (PEPs) to include:

“in Malawi or a foreign country, the President; the Vice -President; persons
appointed into public office by the President or other public body or directed
officers; elected officers, persons holding management positions in public
institutions including state owned corporations; members of governing bodies
of political parties; independent politicians; persons entrusted with a
prominent function in an international organization and individuals having
family, social or business connections with the aforementioned persons”

(Malawi Government, 2017) .

The country does not have a readily available PEP database, but real estate agents are

expected to institute measures to identify PEPs. Again, considering the nature of the
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real estate agents operating in the country as shown by the study, and the resources
that they have, this requirement may not be implemented effectively. Other
stakeholder institutions are therefore crucial to the success of AML compliance
programmes as they are responsible for providing services that can help detect and

prevent money laundering.

Another train of thought that bears similarities to findings of this study are the
arguments by Tsingou (2018). His assertions that compliance professionals demand
skills of assessment, prevention and pre-emption that require structures and
standardized competences is very true. As this study has shown the majority of the
compliance officers lack the knowledge and capacity to fully establish, let alone
manage an AML compliance programme. Key highlights are the challenges raised in
conducting risk assessment, instituting internal controls, and reporting requirements.
The majority of the respondents (75%) stated that they do not have the skills,
knowledge, and resources to conduct ML risk assessments. Section 21 of the FCA
requires real estate agents to identify, assess and understand the ML risks and then
to adopt and implement mitigating measures that are commensurate with the
identified risks. Key to this process is the ability to understand the risks, without
which it would be difficult to adopt any measures to counter ML. For instance, what
risks are we talking about and where is it coming from? Is it regulatory, reputational,
or financial risk? AML Risk assessment is not an easy concept and is one that requires
understanding and expertise. Countries and supervisory authorities are still
struggling to understand and undertake such assessments. Therefore, to expect real
estate agents to be able to undertake the exercises so easily may not be realistic
particularly in the absence of training or empowerment on how to do it. The ability

therefore to conduct the risk assessment is crucial in combating ML.

The study has shown that half of the respondents (50%) stated that they lack the skills

and knowledge to implement internal controls. Most cited having difficulties in
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drafting an AML policy. Only 20% of the respondents had AML policies in place and
these were the businesses with over 25 employees and with at least one member
registered by LEB. Some respondents (20%) indicated that the lack of automated
systems to assist in detecting ML suspicious activity and non-implementation of some
internal controls such as conducting risk assessments and screening of staff pose
challenges. A policy helps to guide decision making and achieve rational outcomes. It
is the building block of any organisation and business as it helps promote
transparency and accountability. Its absence therefore shows lack of commitment by
a business in fulfilling AML compliance requirements. The inability of a compliance
professional to advocate for such internal controls therefore put the whole compliance
programme at risk. In the case of Malawi, if the compliance officers have challenges
in drafting a policy for example, they are likely to face challenges to understand the

laws and how they should implement them.

In addition to the arguments raised is the issue of resources. From the results of the
study, it has shown that availability of resources is also key to addressing some of the
challenges faced. For instance, some real estate agents do not have designated
premises and therefore fail to implement safe measures for keeping and maintaining
customer records; which poses a high risk to money laundering as less records are
kept, the more successful the criminal is at laundering proceeds. Others do not have
access to electronic devices to enable them to submit reports through the prescribed
channels. The majority of the respondents have also said they rely on trainings
provided by their supervisors as they do not have resources to adopt independent

training measures.
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5.3 Are there anti- corruption compliance requirements for real estate agents?

The study has established that there are no specific anti-corruption requirements for
real estate agents. However, the adoption of AML measures can help prevent, detect,
and report money laundering related to corruption offences as predicate offences.
While the CPA has given the ACB ample powers to decide on what anti-corruption
measures to institute on both public and private bodies, none are in place specifically
for real estate agents. As a means of preventing and curbing corruption in real estate
transactions, the ACB had issued an order for all land and house transfers to go
through them for vetting. However, this preventive measure was only effected

temporarily; from 26" June 2020 to 6™ August 2021.

5.4 Is there a relationship between implementation of anti- corruption and AML

compliance measures and levels of corruption?

The study established that there are no anti-corruption requirements for real estate
agents. However, it could not conclusively determine the existence of a relationship
between implementation of AML compliance measures and levels of corruption mainly
due to the limited sample size. However, the study has managed to demonstrate that
corruption does exist in real estate transactions. In chapter 2 Gan Integrity found that
corruption is rife in Malawi and poses serious compliance risks to businesses
investing in the country as all sectors of the economy are affected due to the existence
of large networks of clientelism and patronage. Findings of the study that conform to
the findings of Gan Integrity are the responses to the challenges faced by real estate
agents. Respondents said they have either been asked for or have given facilitation
fees in order for them to either be assisted faster or as a “token” of appreciation for

being assisted. The Lands registry is one government department that was mentioned
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in the study. In addition, the study established that there are delays in government
departments which affect delivery of fast service such as having manual systems for
storing and maintaining records. Such manual systems can promote money
laundering, for instance where real estate agents are unable to verify customer
documentations such as title deeds or other identification documents. The
implementation of AML compliance measures and reporting of suspicious
transactions can therefore contribute to the detection of corruption and make the real
estate sector less attractive for money laundering. One of the requirements on
registration of business is that the applicant should have a “principal place of
operation”. However, twenty-five percent (25%) of the respondent businesses did not
have any principal place of business but were still engaging in real estate transactions
and had been in operation for more than five (5) years without any sanctions being
imposed. Enforcement of AML compliance measures such as through compliance
audits, can therefore help in identifying real estate agents that are violating business

laws.

5.5 Is collective action used as a strategy in the real estate sector?

The study has established that there is no collective action in the real estate sector in
Malawi. The World Bank has defined collective action as “a collaborative and sustained
process of cooperation amongst stakeholders which can complement or temporarily
substitute for and strengthen weak local laws and anti-corruption practices”?'. The
study has discussed various key stakeholders in the real estate sector; the LEB, the
Department of the Registrar General, the FIA and AREA. However, there is very little

collaboration and cooperation among these stakeholders. For instance, the situation

2 World Bank (2007), Strengthening World Bank Group Engagement on Governance and
Anticorruption
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regarding the licensing, registration and supervision of the real estate agents. Gaps
have been identified in that the Land Economy Surveyors, Valuers, Estate Agents and
Auctioneers Act, 1989, the Business Registration Act 2014 and Companies Act No. 15
of 2013 have different mandates and are not in sync with one another. While the
former is concerned with registering individuals, the latter two are concerned with
registering businesses and companies. There is no mechanism to ensure that real
estate businesses are operated by or with individuals licensed by LEB. This has
resulted in many real estate businesses operating in the country without individuals
who are legally licensed and authorized to engage in real estate transactions. While
LEB sets ethical and professional standards for its members which can lead to de-
registration, those operating through AREA have a code of conduct that focuses on
membership eligibility other than professional and ethical conduct. Further, LEB
members can be prosecuted by law but AREA does not have those powers. Neither
LEB nor AREA have sanctioned any of their members in the past five years, despite
some members having contravened AREA code. For example, the study has
established that some AREA members do not have designated business premises but
are still kept as members. Further, the FIA has imposed sanctions on some real estate
agents and can impose far much stiffer monetary penalties than those provided by
LEB. In the absence of synchronized laws, collective action could be used to bridge
the gap in the licensing and registration requirements. Due to the absence of
collaboration and coordination among the various regulatory authorities, this has not
been explored. An illustration of the gap is depicted in table 7 on the varied numbers

of real estate agents operating in the country.

Table 7: Comparison on real estate agents operating in Malawi

FIA database Individuals licensed by LEB AREA members

258 30 172
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The table above clearly shows lack of coordination and cooperation in the registration
and licensing of real estate agents. Further, collective action in the sanctioning of real
estate agents could be used to strengthen and promote ethical conduct. The results
of the study have shown that the situation in Malawi does not conform to the World
Bank’s definition of collective action, yet it is an area that requires such coordination
and cooperation. Verhage has pointed out that a number of actors, including public
and private institutions on a national level, need to be involved when fighting crimes
such as corruption and money laundering??. As shown by the study, there are various
actors who are involved in the regulation, licensing and supervision of real estate
agents and that many more are available but have not engaged one another. Thus
only a few stakeholders interact with one another and some vital stakeholders are
excluded. For instance, the study has identified the MCCCI and CFTC who can be
useful allies as their mandates include training and ensuring fair trade. LEB, the
Department of the Registrar General and the FIA can use these institutions to ensure
that real estate agents are empowered on professional and ethical standards but AML
compliance as well. The absence of collective action at the market entry stage for real
estate agents has allowed for a majority of real estate agents to operate outside the
law, the Land Economy Surveyors, Valuers, Estate Agents and Auctioneers Act, in this
case. Mark Pieth further points out that the civil society can help to foster, mediate
and monitor the anti-corruption agenda?. This assertion has been demonstrated
through the FIA’s engagement with AREA members in conducting trainings. Through
the involvement of AREA, the FIA was able to make the real estate agents aware of
AML matters; thus, contributing towards fighting corruption. The various other

stakeholders can also adopt this to further their mandates.

22 Verhage (2009), Between the hammer and the anvil?
23 Pieth (2014), Collective Action
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Pieth further points out some challenges with collective action initiatives, such as the
lack of clarity on who is responsible for implementation of commitments. This he says
arises due to the informality nature?. Looking at the way the FIA and AREA have
operated, their collaboration is not bound by any formal agreement. Rather it has
risen due to some shared interest; the need to train real estate agents. In the case of
the LEB and the Department of the Registrar General, an informal agreement may not

be ideal as their mandates are cast in law.

While the need for collective action in the real estate sector has been demonstrated,
an important aspect would be who now takes the lead in initiating or advocating for
this strategy. This would require regulatory and licensing authorities setting aside
their own interests and individual agendas and looking at the bigger picture. In this
regard, the arguments by Olson that “unless the number of individuals in a group is
quite small, or unless there is coercion or some other special device to make
individuals act in their common interest, rational, self-interested individuals will not
act to achieve their common or group interests” (Olson, 1971, p. 2). In the Malawi
scenario, one agent may defect from implementing AML compliance requirements
such as conducting customer due diligence in order to make a sale and get monetary
benefits. Or, a real estate agent may pay a bribe to have documents processed and
not report the matter since he/she has achieved their goal - that of making profit and
yet in the long run corruption continues and the real estate agents may at the end of

the day be losing money instead of helping curb corrupt practices.

** 1bid
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5.6 Conclusion

This chapter has discussed the key findings from the study in light of the theoretical
and scholarly arguments that were presented in chapter 2. The discussion has
revealed that the results of the study have conformed to scholarly propositions and
theoretical frameworks and that while collective action could be used to combat
corruption in the real estate sector, stakeholders would have to set their individual
mandates aside and consider the greater good in order to succeed. The final chapter

will discuss the recommendations
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6. CONCLUSIONS

6.1 Introduction

This final chapter presents the conclusions to the study and also proposes

recommendations based on the study results.

The primary objective of the study was to identify the challenges that real estate
agents face in implementing anti-corruption and AML compliance measures. Further
it sought to establish a relationship between implementation of the anti-corruption
and AML compliance measures, and levels of corruption. Lastly, it also sought to
establish whether collective action is used as a strategy in combating corruption and
money laundering. The study identified five major stakeholders in the real estate
sector representing regulatory, licensing, AML supervisory and the actual players.
Data was collected from both primary and secondary sources and the findings were

presented in chapter 4 and discussed in chapter 5 accordingly.

6.2 Key conclusions

The key findings and discussions from chapters 4 and 5 lead to the following

conclusions:

(a) Real estate agents do face challenges in the implementation of anti-money
laundering requirements. However, some of the challenges faced are due to lack
of understanding of AML matters, which is largely due to low educational
background of a majority of the real estate agents. This then impacts the level of
understanding of AML issues, which by their nature are complex and require

specific skills and knowledge to address.
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(b) The availability of sufficient resources is a key factor for real estate businesses to

(©)

be able to implement AML compliance requirements. The study has shown that
most of the real estate agents in Malawi lack resources and that this is also mainly
due to the unsynchronized market entry requirements which have allowed for
individuals to engage in real estate business without sufficient operating capital
and tools.

Other service providers are key to AML compliance as they enable the real estate
agents to implement appropriate measures. However, the absence of automated
and online systems in key government departments makes it difficult for real

estate agents to conduct the appropriate due diligence measures.

(d) There are no legal requirements for real estate agents to implement anti-

corruption compliance measures.

(e) There are a multitude of real estate agents operating in Malawi who are not legally

)]

authorized to engage in real estate business and who do not meet the market
entry requirements. While this is largely due to unsynchronized laws, it has to a
large extent been exacerbated due to the poor coordination and cooperation that
exists among registering and licensing authorities.

There is limited cooperation and coordination among key stakeholders in the real

estate sector in Malawi.

6.3 Recommendations

A number of issues have been revealed by the study that need to be addressed in

order to enhance the implementation of AML compliance measures in the real estate

sector in Malawi. The following are proposed recommendations:

(a) Malawi should consider reviewing the Land Economy Surveyors, Valuers, Estate

Agents and Auctioneers Act of 1989 as it is outdated, and the sanctions provided
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for are not dissuasive. The review should consider the gaps that exist between the
licensing of individuals and the registration of companies.

(b) In the absence of revised legislation, the LEB and the Department of the Registrar
General should consider entering into an agreement to address the existing gaps.

(c) Malawi should consider the adoption of an online and central database where
identification information can be verified. This can help real estate agents to
conduct due diligence much faster and also be able to assist in identifying
suspicious activity quickly.

(d) Malawi should consider introducing legal obligations for companies and
businesses, especially those whose operations can facilitate money laundering and
corruption, to adopt anti-corruption compliance mechanisms and these should be
synched with the existing AML compliance requirements.

(e) Collective action should be encouraged and used as a strategy in the fight against
money laundering and corruption in the real estate sector in Malawi. The FIA. LEB,
Department of the Registrar General should consider engaging AREA, MCCI, CFTC
and other similar bodies in the fight against corruption and ML. Collective action
could provide support in the implementation of AML and anti-corruption
compliance programmes.

(f) Government authorities in cooperation with other relevant stakeholders, such as
international organizations and business associations, should provide real estate
agents with free of charge training on AML and anti-corruption compliance.

(g) Government authorities could develop guidelines on AML and anti-corruption
compliance for the real estate sector. These guidelines should consider

international standards, guidelines and best practices.
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6.4 Research limitations

A major limiting factor to the study was in relation to the sample size on the real
estate agents. The study focused on real estate businesses that have compliance
officers. However, the inclusion of those without compliance officers would have also
helped in understanding the extent of the challenges and probably yielded more
information on the relationship between implementation of AML compliance
measures and levels of corruption. However, the relevance of the findings cannot be

discounted.

6.5 Strengths of the study and possible future research

The study is the first attempt made focusing on anti-corruption and AML compliance,
not only in the real estate sector, but on designated non-financial businesses and
professions in the Malawian context. It therefore contributes to significant new
knowledge on the sector and has shed more light on what challenges exist and how
to address some of them. In addition, the study provides an opportunity for further
research in the DNFBPs, such as whether existing legislation on AML compliance is
practical or puts DNFBPs at a disadvantage. Another possible area of research would
be how to use AML compliance to fight corruption. Lastly, as shown by the limitations
of this study, further research could be done to fully determine whether there is a

relationship between implementation of AML compliance and corruption.

6.6 Conclusion

This thesis set out to answer the following research question: What are the challenges
that real estate agents face when implementing anti-corruption and AML compliance?

To answer this question, one null hypothesis and three alternative hypotheses were
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developed. The hypotheses were tested by interviewing a total of 12 individuals,
comprising regulatory, supervisory and licensing authorities; and twelve (12) real

estate agents.

The research has concluded that there are no anti-corruption compliance
requirements for real estate agents in Malawi. However, the AML compliance
requirements can also be used to address anti-corruption issues in the real estate
sector. Real estate agents do face various challenges when implementing AML
compliance requirements and key among these involve lack of capacity, skills and
knowledge to conduct customer due diligence, appoint compliance officers, conduct
risk assessment and institute internal controls. The research has further established
that there are challenges faced involving the market entry requirements. The research
has also identified inherent challenges faced by the regulatory and supervisory
authorities when regulating and supervising real estate agents. Further, the research
established that there is no collective action in the real estate sector. Finally, this study
has proposed recommendations to help address the various challenges in the real

estate sector.
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Appendix 1: List of interviewed entities (Anonymized with identification codes)

Institution | Nature No. of Questionnaire
interviews completion date
LEB Regulatory 1 13/09/2022
FIA Supervisory 1 31/08/2022
Department Regulatory 1 19/09/2022
of the
Registrar
General
AREA Civil society 2 12/09/2022
19/09/2022
REA 1 Real estate 1 16/08/2022
REA 2 Real estate 1 22/08/2022
REA 3 Real estate 1 11/09/2022
REA 4 Real estate 1 14/09/2022
REA 5 Real estate 1 12/08/2022
REA 6 Real estate 1 12/08/2022
REA 8 Real estate 1 15/09/2022
REA 9 Real estate 1 19/08/2022
REA 10 Real estate 1 13/08/2022
REA 11 Real estate 1 31/08/2022
REA 12 Real estate 1 16/08/2022
Total 17




Appendix 2: Questionnaire for AML supervisor
QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS

THESIS TOPIC: EXAMINING THE CHALLENGES FACED BY REAL ESTATE AGENTS IN
IMPLEMENTING ANTI- CORRUPTION AND ANTI- MONEY LAUNDERING REQUIREMENTS
IN MALAWI

Purpose: The information collected through this questionnaire will be for the sole purpose
of an academic paper - a thesis to be submitted in partial fulfilment of the requirements
of the Masters’ Degree program in Anti-Corruption studies (MACS) offered at the
International Anti-Corruption Academy (IACA) in Austria.

This questionnaire has been developed to establish the legal and regulatory framework
governing operations of real estate agents. This emanates from the background that while
Malawi has clear anti-money laundering compliance requirements for real estate agents,
Malawi’s Corrupt Practices Act (CPA) appears not to have legal provisions for anti-
corruption compliance for real estate agents. The questionnaire, therefore, aims at
collecting information to establish the challenges faced in the supervision of real estate
agents and to recommend measures to promote anti-corruption and AML compliance in
the sector.

Please note that participation in this research is voluntary and that you are at liberty to
decline participation or not to respond to any question if it may conflict with your work.
The information collected will be treated with strict confidentiality, and should there be
need to quote your responses, then your identity and that of your institution will be
protected.

Further queries in completing this questionnaire and submission of responses may be
made through the following email address: anitamoses75@gmail.com or via WhatsApp to
0999 875413.

Structure of the Questionnaire: The questionnaire has been divided into three sections
covering the following issues:

Section A Licensing and regulation of real estate agents
Section B Anti-money laundering supervision

Section C Challenges


mailto:anitamoses75@gmail.com

Name of Interviewee: Date:

Designation / Position:

Name of Institution:

Section A: Licensing and regulation of real estate agents

1. | What is the role of your institution in the regulating, licensing and/or supervision of
real estate agents?

2. | How many real estate agencies/individuals are under your supervision (as at 31+
January 2022)?

3. | Do you have access to the business / company database?

Yes D No D

If Yes, Explain

If No, how do you get information on real estate agents operating in the country?

4. | Does your institution have any collaborative relationships with other institutions and
civil society organizations (CSOs) involving the regulation, licensing or supervision of
real estate agents, such as:

a) Any associations for real estate agents? Yes D No D

b) Other? Yes D (specify) No D

If yes to a and/or b, explain the collaboration(s)

5. | If your response to question 4 was No, why is there no collaboration with other
institutions and CSOs?

Section B:  Anti- money laundering Supervision

6. | The Financial Crimes Act indicates that a compliance officer should be one who has
“relevant qualifications”. Have these qualifications been specified?

7. | Does the FIA provide any incentives to complying reporting institutions? Explain.

8. | Is there a politically exposed persons (PEP) data base that real estate agents can easily
access?




If No, how do the real estate agents identify PEPs?

Have you imposed any sanctions on real estate agents in the past 5 years?

Yes D No D

If Yes, how many?

If Yes, give 2 examples of the types of sanctions imposed

If No, why not

Section C:  Challenges

What challenges does your institution face in supervising real estate agents?

Thank you for your co-operation.




Appendix 3: Questionnaire for the Association

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS

THESIS TOPIC: EXAMINING THE CHALLENGES FACED BY REAL ESTATE AGENTS IN
IMPLEMENTING ANTI- CORRUPTION AND ANTI- MONEY LAUNDERING REQUIREMENTS
IN MALAWI

Purpose: The information collected through this questionnaire will be for the sole purpose
of an academic paper - a thesis to be submitted in partial fulfilment of the requirements
of the Masters’ Degree program in Anti-Corruption studies (MACS) offered at the
International Anti-Corruption Academy (IACA) in Austria.

This questionnaire has been developed to establish the legal and regulatory framework
governing operations of real estate agents. This emanates from the background that while
Malawi has clear anti-money laundering compliance requirements for real estate agents,
Malawi’s Corrupt Practices Act (CPA) appears not to have legal provisions for anti-
corruption compliance for real estate agents. The questionnaire, therefore, aims at
collecting information to establish the challenges faced in the supervision of real estate
agents and to recommend measures to promote anti-corruption and AML compliance in
the sector.

Please note that participation in this research is voluntary and that you are at liberty to
decline participation or not to respond to any question if it may conflict with your work.
The information collected will be treated with strict confidentiality, and should there be
need to quote your responses, then your identity and that of your institution will be
protected.

Further queries in completing this questionnaire and submission of responses may be
made through the following email address: anitamoses75@gmail.com or via WhatsApp to
0999 875413.

Structure of the Questionnaire: The questionnaire has been structured to cover the
following issues; mandate, composition and challenges


mailto:anitamoses75@gmail.com

Name of Interviewee: Date:
Designation / Position:

Name of Institution:

1.

What is the role of the Association for Real Estate Agents?

2. | Is the Association governed by any legal framework?
Yes D No D
Explain:
3. | How many members does the Association have (as at 31 January 2022)?
4. | How many of the members are registered by the Board of Land Economy Surveyors,
Valuers, Estate Agents and Auctioneers (LEB)?
5. | Does the Association have any written Code of Conduct for its members? If yes, what
are some the requirements.
6. | Are there any sanctions imposed on the members for breach of the Code of conduct
or any other breaches?
Yes D No D
If Yes, Explain:
7. | Does the Association have any collaborative relationships with government

institutions and civil society organizations (CSOs) involving the regulation, licensing
or supervision of real estate agents?

a) CSOs? Yes D No D

b) Government institutions? Yes D No D
If Yes to a and/or b, explain which institutions and type of collaboration(s):
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8. | If your response to question 7 was No, why is there no collaboration with government
institutions and CSOs?

9. | What challenges does the Association and its members face in?

(a) preventing and reporting corruption?

(b) preventing and reporting money laundering?

(c) coordinating and collaborating with other stakeholders such as the Ministry of
Lands, Lands Economy Board or the FIA

10. | Any comments?

Thank you for your co-operation.

Signature / Initials of respondent: .................cooiii Date: ...............
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Appendix 4: Questionnaire for Regulators - Business

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS

THESIS TOPIC: EXAMINING THE CHALLENGES FACED BY REAL ESTATE AGENTS IN
IMPLEMENTING ANTI- CORRUPTION AND ANTI- MONEY LAUNDERING REQUIREMENTS
IN MALAWI

Purpose: The information collected through this questionnaire will be for the sole purpose
of an academic paper - a thesis to be submitted in partial fulfilment of the requirements
of the Masters’ Degree program in Anti-Corruption studies (MACS) offered at the
International Anti-Corruption Academy (IACA) in Austria.

This questionnaire has been developed to establish the legal and regulatory framework
governing operations of real estate agents. This emanates from the background that while
Malawi has clear anti-money laundering compliance requirements for real estate agents,
Malawi’s Corrupt Practices Act (CPA) appears not to have legal provisions for anti-
corruption compliance for real estate agents. The questionnaire, therefore, aims at
collecting information to establish the Registration requirements of real estate businesses
and to recommend measures to promote anti-corruption and AML compliance in the sector.

Please note that participation in this research is voluntary and that you are at liberty to
decline participation or not to respond to any question if it may conflict with your work.
The information collected will be treated with strict confidentiality, and should there be
need to quote your responses, then your identity and that of your institution will be
protected.

Further queries in completing this questionnaire and submission of responses may be
made through the following email address: anitamoses75@gmail.com or via WhatsApp to
0999 875413.

Structure of the Questionnaire: The questionnaire has been divided into three sections
covering the following issues:

Section A:  Licensing and regulation of real estate agents
Section B:  Cooperation and coordination with other institutions

Section C:  Challenges
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Name of Interviewee: Date:

Designation / Position:

Name of Institution:

Section A: Registration of real estate businesses

1. | What is the role of your institution in the registration of real estate businesses?

2. | What are the requirements for registering real estate businesses? (provide specific
provisions)

3. | How do you ensure that the public is aware of the business registration requirements?

4. |lIs information on all real estate businesses that were registered between 2018 and
2022 easily accessible?

Yes D No D

If Yes, how many real estate businesses are registered (as at 31 January 2022)?

If No, what are the challenges with accessing such information?

5. | Between 2018 and January 2022, have you ever imposed any sanctions on any
businesses or persons engaging in real estate businesses?

Yes D No D

If Yes, the types of sanctions that were imposed:

6. | Please explain the requirements for one to obtain information on registered entities
and how long would it take to obtain such information?




Section B: Cooperation and coordination with other institutions

Does your institution have any collaborative relationships with the Ministry of Lands
or the Board of the Land Economy Surveyors, Valuers, Estate Agents and Auctioneers
involving the registration of real estate businesses?

ves [] No []

If Yes, explain the collaboration(s)

Does your institution have any collaborative relationships with the Financial
Intelligence Authority?

Yes D No D

If Yes, explain the collaboration(s)

Section C:  Challenges

What challenges does your institution face in registration and/or monitoring of
businesses such as those engaged in real estate operations?

Thank you for your co-operation.




Appendix 5: Questionnaire for Regulators

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS

THESIS TOPIC: EXAMINING THE CHALLENGES FACED BY REAL ESTATE AGENTS IN
IMPLEMENTING ANTI- CORRUPTION AND ANTI- MONEY LAUNDERING REQUIREMENTS
IN MALAWI

Purpose: The information collected through this questionnaire will be for the sole purpose
of an academic paper - a thesis to be submitted in partial fulfilment of the requirements
of the Masters’ Degree program in Anti-Corruption studies (MACS) offered at the
International Anti-Corruption Academy (IACA) in Austria.

This questionnaire has been developed to establish the legal and regulatory framework
governing operations of real estate agents. This emanates from the background that while
Malawi has clear anti-money laundering compliance requirements for real estate agents,
Malawi’s Corrupt Practices Act (CPA) appears not to have legal provisions for anti-
corruption compliance for real estate agents. The questionnaire, therefore, aims at
collecting information to establish the licensing and supervision requirements of real
estate agents and to recommend measures to promote anti-corruption and AML
compliance in the sector.

Please note that participation in this research is voluntary and that you are at liberty to
decline participation or not to respond to any question if it may conflict with your work.
The information collected will be treated with strict confidentiality, and should there be
need to quote your responses, then your identity and that of your institution will be
protected.

Further queries in completing this questionnaire and submission of responses may be
made through the following email address: anitamoses75@gmail.com or via WhatsApp to
0999 875413.

Structure of the Questionnaire: The questionnaire has been divided into four sections
covering the following issues:

Section A Licensing and regulation of real estate agents
Section B Anti-corruption compliance
Section C Anti-money laundering compliance

Section D  Challenges

Xi
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Name of Interviewee: Date:

Designation / Position:

Name of Institution:

Section A: Licensing and regulation of real estate agents

1. | What is the role of your institution in the regulating, licensing and/or supervision of
real estate agents?

2. | What are the market entry requirements for real estate agents or real estate
businesses, as at January 2022? (provide specific provisions)

3. | Is there coordination between your institution and the business registration authority
on registration of real estate businesses?

Yes D No D N/A ]

If Yes, explain the type of coordination available.

4. | How do you ensure that the public is aware of the market entry requirements for real
estate agents?

5. | Are real estate agents bound by any Code of Conduct?

Yes [_] No [

If Yes, specify

6. | Are there any other legal requirements governing the operations of real estate

agents?
Yes [] No [_J

If Yes, specify
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7. | How many individuals are licensed to engage in real estate business (as at 31
January 2022)?

8. | Does your institution maintain a data base on businesses that engage in real estate
transactions?

ves [] No [
If Yes, how many real estate businesses are registered (as at 315 January 2022)?

9. | Does your institution have any collaborative relationships with other institutions and
civil society organizations (CSOs) involving the regulation of real estate agents, such
as?

a) Any associations for real estate agents? Yes [_] No []
b) Other? Yes[ ] (specify) No [_]
If yes to a and/or b, explain the collaboration(s)

10. | If your response to question 9 was No, why is there no collaboration with other
institutions and/or CSOs?

Section B: Anti- corruption supervision

11.| In your opinion, what is the level of corruption in real estate business on a scale of
1-10 (710 being very high levels of corruption)?

12.| Are there any anti-corruption compliance requirements for real estate agents?

Yes D No D

If Yes, specify the legal provisions and requirements

Note:If your response to Question 12 is yes, answer the rest of the questions. If your
response is No, proceed to Question 15
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13. | What are the sanctions for non-compliance with the stated anti-corruption measures?
14. | Who is responsible for the enforcement of the anti-corruption compliance measures
by real estate agents?
15. | In your opinion, how can corruption be curbed in the real estate business?
Section C:  Anti- money laundering
16. | What requirements does your institution have for real estate agents that help to
prevent, detect and report money laundering at any of the following stages:
a) Registration of real estate businesses?
b) Licensing of real estate agents?
¢) Monitoring of real estate businesses?
d) Processing of real estate transactions?
17.| Are there any sanctions or disciplinary measures for non-compliance with any of the

requirements stated in Question 16 above?

Yes D No D

If Yes, explain the sanctions and /or disciplinary measures ----------------commmmmmmmmooee
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18. | Has your institution imposed any sanctions on real estate agents in the past 5 years?
Yes D No D
If Yes, how many?
If Yes, give examples of the types of sanctions imposed
19. | Does your institution have any collaborative relationships with the Financial
Intelligence Authority involving the supervision of real estate agents?
ves [ ] No []
If Yes, explain the collaboration(s)
20.| If your response to question 19 was No, what are the challenges faced in
collaborating with the Financial Intelligence Authority?
Section D: Challenges
21.| What challenges does your institution face in licensing, regulating and/or monitoring

of real estate agents?

Thank you for your co-operation
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Appendix 6: Questionnaire for real estate agents

QUESTIONNAIRE TO COLLECT INFORMATION FOR A MASTERS DEGREE THESIS

THESIS TOPIC: EXAMINING THE CHALLENGES FACED BY REAL ESTATE AGENTS IN
IMPLEMENTING ANTI- CORRUPTION AND ANTI- MONEY LAUNDERING REQUIREMENTS
IN MALAWI

Purpose: The information collected through this questionnaire will be for the sole purpose
of an academic paper - a thesis to be submitted in partial fulfilment of the requirements
of the Masters’ Degree program in Anti-Corruption studies (MACS) offered at the
International Anti-Corruption Academy (IACA) in Austria.

This questionnaire has been developed to establish the challenges that real estate agents
have in meeting anti-corruption and anti-money laundering (AML) compliance measures.
This emanates from the background that while Malawi has clear anti-money laundering
compliance requirements for real estate agents, Malawi’s Corrupt Practices Act (CPA)
appears not to have legal provisions for anti-corruption compliance for real estate agents.
The questionnaire, therefore, aims at collecting information to establish challenges that
real estate agents face and recommend measures to promote anti-corruption and AML in
the sector.

Please note that participation in this research is voluntary and that you are at liberty to
decline participation or not to respond to any question if it may conflict with your work.
The information collected will be treated with strict confidentiality, and should there be
need to quote your responses, then your identity and that of your institution will be
protected.

Further queries in completing this questionnaire and submission of responses may be
made through the following email address: anitamoses75@gmail.com or via WhatsApp to
0999 875413.

Structure of the Questionnaire: The questionnaire has been divided into four sections
covering the following issues:

Section A General information of the business
Section B Anti-corruption compliance
Section C Anti-money laundering compliance

Section D  Challenges
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Name of Interviewee: Date:

Designation / Position:

Name of Institution:

Qualifications:

Section A: General Information on the real estate business

1. | Is the business registered? (tick all applicable)

a) With the Registrar of Companies? Yes No

b) Other? (please specify)

2. | How long has the business been operating? (tick applicable)

Less than 2 years E 2-5 yearsD +5 years

3. | Does the business have designated office premises?

Explain

4. | How many staff does the institution have?

5. |[Is any staff registered with the Board of Registration of Land Economy Surveyors,
Valuers, Estate Agents and Auctioneers (commonly known as Lands Economy Board)?

Yes No

Explain:

6. | Is the institution a member of any professional association?

Yes No

If Yes, specify:

7. | Does the business have International affiliations?

Yes No
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If yes, in which country(ies)?

8. | Does the institution conduct its business through? (tick all applicable)
a) Face to face methods?
b) Non-face to face methods (e.g. via internet)?
Specify:
¢) Intermediaries?
9. | What is the business’s approved modes of payment for your customers (Tick all
applicable):
a) Cash?
b) Cheque?
c) Other? (Please specify)
Section B: Anti- Corruption Compliance:
10. [ Can real estate agents engage in corrupt practices? (If Yes, explain)
11.| Do you know where to report corruption?
Yes No
If Yes, specify:
12.| Are there any legal obligations for your business to implement anti-corruption
compliance measures?
Yes No
If Yes, specify:
13.| Has your institution adopted any measures to prevent, detect and report corruption?

Yes No

a. If Yes, give examples:
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b. If No, explain the challenges you have in adopting such measures:

14.

Does your institution have a documented anti-corruption policy?

Yes No

15.

If Yes to above, are all staff made aware of the policy?

Yes No

16.

Are you aware of any sanctions for not complying with anti-corruption compliance?

Yes No

If Yes, explain:

17.

Have you ever been required to give a benefit or facilitation fee during the course of
any real estate related transaction? Yes No

Section C: Anti- Money Laundering Compliance

18.

Can real estate agents facilitate money laundering?

Yes No

If Yes, explain:

19.

Do you know where to report money laundering?

Yes No

If Yes, specify:
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20.| Are there any legal obligations for your institution to implement anti-money
laundering compliance measures?
Yes No
If Yes, specify:
21.| Has your institution adopted any measures to prevent, detect and report money
laundering?
Yes No
a. If Yes, give examples:
b. If No, explain the challenges you have in adopting such measures:
22.| Does your institution have appropriate resources in support of AML policy and

practice? (please specify on the following)

(a) Compliance Officer(s):

(b) Internal controls such as AML policy and procedures:

(c) Money laundering risk monitoring mechanisms:

(d) Customer activity monitoring systems

(e) AML trained staff:

(f) AML Budget:
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(g) Reporting mechanisms:

(h) Record keeping & Maintenance:

(i) Customer identification & verification mechanisms:

(j) Identification of sources of fund:

(k) Identification of politically exposed persons (PEPs) and high-risk customers:

(I) Screening of staff:

(m)Auditing of the AML compliance function to determine compliance with internal
controls and applicable laws:

23.| Are you aware of any sanctions for not complying with AML compliance? (If yes,
explain)

Section D: Challenges

(The following questions are designed to establish the challenges faced by the Institution)

1. What are the challenges faced by the Institution concerning:

(a) Registration and Licensing?
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(b) Appointing compliance officer?

(c) Conducting risk assessment

(d) Internal control systems

(e) Obtaining customer information / Know Your Customer / Identification of PEPs?

(f) Reporting corruption?
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(g) Reporting money laundering?

(h) Record keeping & maintenance?

(i) Screening of staff when hiring and during term of employment?

(j)) Training in AML and anti-corruption?

(k) Overall compliance with anti-corruption/AML compliance measures?

() Other?

Thank you for your consent to participate in this study

Signature / Initials of respondent:
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Appendix 7: Informed interview consent form
CONSENT FORM

Kindly complete and sign this consent form after reading the accompanied research

questionnaire, which includes the background information and purpose of the study.

Ly willingly volunteer to participate in a
Masters in Anti-Corruption Study research conducted by Anita Moses Mankhambo (a
student with the International Anti-Corruption Academy (IACA)) into the challenges
that affect real estate agents when implementing anti-corruption and anti-money

laundering compliance. | confirm and understand that:

1. My participation is voluntary; | will not receive any payment and | can

decline to respond to any question which | am not comfortable to

answer; and that there will be no consequences as a result of my

declination.

2. | agree to either complete the questionnaire on my own or allow the

researcher to write out my responses in a face-to-face interview and

that completing the questionnaire may take at a minimum an hour of
my time

3. | agree to respond to any follow-up questions that the researcher may

have, through telephone, WhatsApp or email in line with the agreement

in point 1 above.

4. My responses will be kept strictly confidential and that my name will

not be identified in any report(s) that arise from the research

5. My anonymized data will be retained for future research, such as

publication related to this study

Participant’s Signature: Date:

Researcher’s Signature:
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