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Abstract

This thesis argues that the mere establishment of an Anti-Corruption Agency (ACA) is
not a guarantee of success in anti-corruption reform. An ACA is an effective
enforcement mechanism for the control of corruption, but there is more to anti-
corruption reform than law enforcement. Therefore, this thesis seeks to examine the
major factors that are responsible for the success or failure of anti-corruption reform in
countries that have followed the model of establishing an ACA, with a view to provide
policy prescriptions for The Gambia s ACA. With all countries suffering from one form
of corruption or another, and with the consensus that corruption is inimical to economic
development, the search for anti-corruption solutions has been a recurring agenda for
developing countries such The Gambia. The establishment of an ACA has long been
prescribed as an effective anti-corruption strategy, albeit with very mixed results from
various countries. This shows that the establishment of an ACA is not an end in itself to
reduce corruption. Accordingly, this thesis seeks to examine the major factors that

shape the success, failure or mixed results of an ACA.
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Research question and hypothesis

The term “corruption” which is derived from the Latin word “corrumpere”, meaning “to
ruin or break to pieces”, is obviously carries a negative connotation, and one would be
hard pressed to find a positive connotation of the word in any language. Therefore, it is
easy to understand why societies or countries which are described as “corrupt”, feel very
offended at such a tag. Accordingly, any strategy or prescription which is touted as a
remedy for corruption is bound to be in demand by many such societies. Such has been
the prescription of establishing a specialised agency as an anti-corruption tool, almost
akin to the popularity of the Paracetamol drug as the default medicine for the treatment
of pain. However, the track record of such agencies is at best a checkered one, with the
most successful agencies found in the Far East Asia City States of Singapore and Hong
Kong, and a large mix of failed experiments throughout the world, more so on the
African continent. The Gambia has historically adopted an ad-hoc and reactive approach
to anti-corruption reform, which has failed to stem the tide of corruption; but it has
recently decided to follow the footsteps of many other countries on the African

Continent, to establish an ACA.

In this thesis, our central research question seeks to determine the major factors that
shape the success or failure of an ACA in reducing corruption. We argue that an ACA

cannot succeed on its own, and so we propose the following hypothesis -

1. An independent and adequately resourced ACA that is able to undertake
preventive, educational and civil society support efforts, is more effective in

controlling corruption than a reactive and ad-hoc approach.

2. An ACA needs to first build its own integrity, and adopt coherent and holistic
strategies that are appropriate for the governance environment it finds itself in,

and the type of corruption problem it is dealing with.
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3. An ACA needs to view anti-corruption reform through the lens of the alternative
theory of collective action, in order to formulate appropriate anti-corruption

response strategies.

4. An ACA needs to foster and sustain partnerships with citizens, civil society
groups and organizations, and the media in order to have a greater chance of

success.

The first hypothesis will be tested by carrying out a desk review of the ad-hoc anti-
corruption interventions carried out in The Gambia over the course of its post-
independence history, through various legislative interventions and ad-hoc commissions
of inquiry. In addition, a mini-survey conducted under this thesis will seek the opinions
of Gambians on the underlying reasons for the failure of the past ad-hoc approaches.
This will be contrasted with the institutional approach of establishing an ACA in Hong

Kong, Botswana, Nigeria and Sierra Leone.

The second hypothesis posits that an ACA"s need to start by building its own integrity,
and adopt strategies that are appropriate for governance environment and the type of
corruption problems it is facing, rather than seeking to copy the elusive “best practices”
from countries facing a different set of governance and corruption problems. This
hypothesis will be tested by an analysis of the performance of the four ACAs in our case

studies.

The third hypothesis posits that an ACA needs to look beyond the dominant principal-
agent theory in understanding the problem of corruption. Instead, it should view the
problem through the alternative theory of collective action, in order to formulate
appropriate anti-corruption response mechanisms. This hypothesis will be tested by an

analysis of the successes and failures of the four ACAs in our case studies. Our mini-
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survey will also elicit the opinions of Gambians to shed light on the collective action

problems of anti-corruption reform in The Gambia.

The fourth hypothesis posits that the success of an ACA is dependent on how well its
work is complemented by the active engagement of the citizens and social values, civil
society organisations and the media. This hypothesis will be tested by an analysis of our
case studies, to examine how the harnessing of these variables have contributed to the

success of those ACAs.

Structure of the thesis
This thesis begins by examining the history of ad-hoc anti-corruption initiatives

undertaken in The Gambia s post-independence era, to provide a context for our
research question and first hypothesis. This is followed by a mini-survey among ordinary
Gambians and those with a professional interest in anti-corruption reform, inter-alia, on
the corruption landscape in The Gambia, the failure of past initiatives, the collective
action problems of corruption, and the prospects for future reform.

The thesis then traces the evolution of ACAs and the underlying theoretical assumptions
underpinning their establishment, followed by a review of the ACAs in Hong Kong,
Botswana, Nigeria and Sierra Leone, with a view to analysing the underlying
determinants of their relative successes and failures. The thesis also emphasises the
need for an ACA to build its own credibility and to adopt a holistic and comprehensive
approach to anti-corruption reform, as a determining factor for success or failure. The
thesis then undertook an analysis of the theoretical underpinnings of anti-corruption
reform, and the need for a paradigm shift from the principal-agent theory to the theory
of collective action. Finally, the thesis examines the critical importance of undertaking
anti-corruption reform with the people to the success of an ACA, through gaining the
trust and support of a cross section of the society and the media.

We conclude the thesis with a reiteration of our contention that an ACA is neither an end

in itself nor a silver bullet that will produce desired results by its mere creation. Instead,
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endowing the ACA with adequate powers and resources, adoption of appropriate reform
strategies, and alternative theories of anti-corruption reform, as well as fostering
sustainable partnerships with the whole society, are the major determinants of its

success or failure



1. CHAPTER 1: INTRODUCTION

1.1 Introduction
Forty-five years after the enactment of arguably the first modern day anti-corruption
legislation in the form of the United States Foreign Corrupt Practices' (FCPA) Act,
and seventeen years after the adoption of the first multinational anti-corruption
framework in the form of the United Nations Convention against Corruption?
(UNCAC), there is little doubt about the devastating effects of corruption and the
need to control it. Even though a few scholars like Samuel Huntington have
painstakingly sought to find the positive side of corruption (Huntington, 1968), the
consensus is that corruption is deleterious to the general development of a society.
However, a consensus definition of corruption has so far proved elusive and may in
fact never be found. As far back as 1967, Joseph Nye posited that -
“corruption is behaviour which deviates from the formal duties of a public
role because of private-regarding (personal, close family, private clique)
pecuniary or status; or violates rules against the exercise of certain types of
private-regarding influence” Johnston, 2020, p. 49).
More recently, Transparency International s definition of corruption as “abuse of
entrusted power for private gain” (Transparency International, 1995) has gained the
currency as a good definition. Johnston criticises the idea of “entrusted power”, on
the basis that in many cases, rather than being entrusted, power is “seized, stolen,
bought, or inherited” Johnston M., 2020, p. 50). Be that as it may, it is our opinion
that the thrust of the definition is the unfair use of power or responsibility, whether
entrusted or usurped. Johnston prefers to define corruption as “the abuse of public
roles and resources for private benefit” (Johnston M. , 2011, p. 3). However, the

term “public roles” in this definition may also be narrowly read to refer only to

public sector corruption, thereby excluding private sector corruption.

'1997
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notwithstanding the absence of a consensus definition of corruption, it is imperative
that an effective response mechanism is devised against the phenomenon. Indeed,
there is no shortage of solutions prescribed by development experts and
international organisations to successfully tackle corruption, ranging from crime
prevention theories, behavioural science theories. and liberalisation policies
(Johnston, 2020).

Out of the various responses outlined above, treating corruption as a crime and
employing crime detection and punishment responses have proved very popular.
Traditionally, the police have been the most obvious crime prevention and law
enforcement organ. The crime prevention theory treats corruption as a crime, and
accordingly entrusts its prevention and control to law enforcement institutions such
as the police. However, in societies plagued by systemic corruption, it is often the
case that the police are part and parcel of the machinery of corruption, which begs
the question, Quis custodiet ipsos custodies? i.e. “who will guard the guards” In
addition, law enforcement can be made more difficult, inconsistent and
unpredictable by other extraneous factors, thus worsening the corruption problems
they are meant to control. This solution to this conundrum was pioneered by the
alternative anti-corruption efforts in places such as Hong Kong and Singapore, who
created ACAs as specialised anti-corruption bodies separate from the police. The
success stories of these two countries precipitated the sprouting of dedicated ACAs
that are independent from the conventional state law enforcement bodies, and the
perception of the positive correlation between effective corruption control and the
establishment of ACAs. Another reason for the popularity of ACAs is the superficial
impression they create that the government is serious about anti-corruption reform
and it is taking decisive action to break from the past (Hatchard, 2013). Accordingly,
there are around 100 ACAs worldwide (Johnston M. , 2022), and in Africa most of

the 54 countries have established one form of anti-corruption agency or another



(Hatchard, 2013 ). Given their preponderance, one would be forgiven for believing
that ACAs are indeed the silver bullet needed to shoot down corruption.

Motivated by the desire to join the ACA bandwagon, The Gambia first flirted
with the idea of setting up an ACA during reign of former President Yahya Jammeh,
when an Anti-Corruption Bill was passed by the National Assembly in August 2012.
The law purportedly sought to establish an ACA with a mandate to investigate and
prosecute perpetrators of corrupt acts®. Unfortunately, it did not take long to
decipher the insincerity of this undertaking, as between 2012 and December 2016
when that regime lost power, no meaningful effort was made to set up the ACA. In
hindsight, given what we came to know about the atrocious levels of bad
governance and grand corruption that characterised Jammeh™s time in office, this
was the least surprising. Indeed, the Truth, Reconciliation, and Reparations
Commission (TRRC), which was set up to investigate and document widespread and
systematic human rights violations during the twenty-two-year rule of President
Jammeh. President Jammeh s showed that Jammeh s appalling human rights record
and contemptuous disregard for the rule of law was only matched by the evidence
grand corruption perpetrated by him and his close associates. Ditto, the Janneh
Commission. The former Managing Director of Transparency International, Patricia
Moreita classified Jammeh s rule as a “textbook case study of grand corruption at
its most extreme” (Darboe M., 2021).

Although the ACAs of Hong Kong and Singapore have been universally hailed
as success stories, the performance of similar agencies in other countries vis a vis
the resources invested in them, leave much to be desired (World Bank, 2020). That
notwithstanding, new ACAs are still sprouting around the world, in search of the

anti-corruption cure. It is our contention that despite their checkered track record,
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ACAs offer enormous potential for corruption prevention and control if the right
conditions and strategies exist for their operation.

Since December 2019, The Gambia has made a renewed attempt to establish an
ACA, which is currently undergoing parliamentary procedures. This thesis seeks to
examine the efficacy of ACAs as an anti-corruption strategy, with a view to drawing
valuable lessons for The Gambia. Our first hypothesis is that the establishment of an
ACA is a better strategy to fight corruption than through ad-hoc and reactive
mechanisms. However, we further argue that for an ACA to succeed, an equal regard
must be paid to the high-level support and resources provided to it, its own integrity
and strategic direction, the adoption of alternative theories of reform, as well as the
mobilisation of the support of citizens through the strategy of “socially embedded
anti-corruption governance” (Gong, 2017).

At this point, we ask the question - Is the mere establishment of a specialised ACA
the solution for the control of corruption? How do we explain the continued and
sometimes increased corruption in countries that have established an ACA?
Accordingly, our central research question is “what major factors shape the success,
failure or mixed results of an ACA in reducing corruption?” It is our contention that
an ACA is neither an end in itself nor a silver bullet that will produce desired results
by its mere creation. Rather we argue that the solution lies in the following

hypotheses -

1. An independent and adequately resourced ACA that is able to undertake
preventive, educational and civil society support efforts, is more effective in

controlling corruption than a reactive and ad-hoc approach.

2. An ACA needs to first build its own integrity, and adopt coherent and holistic
strategies that are appropriate for the governance environment it finds itself

in, and type of corruption problem it is dealing with.



3. An ACA needs to view anti-corruption reform through the lens of the
alternative theory of collective action, in order to formulate appropriate anti-

corruption response strategies.

4. An ACA needs to foster sustained partnerships with citizens, organized civil

society and the media in order to have a greater chance of success.

1.2 Effectiveness of an ACA

An important issue underlying our research question is the standard by which the
effectiveness of an ACA can be gauged. The determination of the most accurate
measurement of corruption, and establishing causality, are complicated endeavours
which are beyond the scope of this thesis. However, what is clear is that it is
virtually impossible to conceive of zero corruption in any society, and so when we
talk about the effectiveness of an anti-corruption measure, it invariably refers to less
corruption. However, without a consensus on the most appropriate measure of
corruption, we are confronted by the challenge of determining what constitutes less
corruption, the less damaging forms of corruption, or more effective policies of
compensation. Process indicators such as the number of prosecutions and
convictions registered by an ACA have sometimes been regarded as signs of
effectiveness of an ACA. However, this may be misleading at two levels; on the one
hand, it may be confusing activity with impact, and on the other hand, these
statistics may just be a reflection of enhanced publicity and reporting of corruption
cases. In addition, with issues surrounding ACA s sound diagnosis of the corruption
problem and the fair and impartial application of the laws, it also begs the question
whether the right people are being investigated and prosecuted, and whether

genuine headway is being made.



Similar to the absence of a consensus definition of corruption, there is no precise
measurement tool for corruption, and so perception based surveys have been the
most used tool (Johnston M. , 2022). In spite of its limitations, Transparency
International "s annual Corruption Perception index (CPl) which have been in use
since 1995 have provided useful feedback on the perceived levels of corruption in a
country, through its survey of experts and businesspeople (Transparency
International, 2021). Apart of the inherent unfairness of it not capturing cross
border corruption dealings, the CPI is also criticised for the accuracy of its annual
scores, when some of its surveys cover corruption over the previous two years’ time
(Johnston M., 2022). The World Bank control of corruption indicator (WGI) offers an
alternative measurement tool, with its mass and expert surveys and some
proprietary governance indices. Rather than the negative impressions of corruption
created by perception based surveys, government performance indicators and
benchmarks are credited for offering a more positive and useful alternative, in that
they “allow estimates of the effects of past corruption, identify current
vulnerabilities, and track trends in terms that are easily understood and point to
appropriate controls” (Johnston M. , 2010, p. 125).

Notwithstanding the challenge of finding an accurate measurement standard, it is
our contention that if the ultimate goal of corruption reform is the establishment of
a just society, the views and perceptions of the ordinary members of that society
should be the most valid measurement tool. Accordingly, given the limitations of the
CPI and WGI as well as the general nature of their results, citizens survey tools such
as the Afrobarometer, Latinobarometer, and the UN surveys on actual experiences

with corruption provide useful guides on the levels of corruption in a country.



1.3 Literature review

The strategy of using dedicated ACAs as the driver for anti-corruption reform, and
their efficacy in reducing corruption, have received extensive academic attention in
recent years. From being at the the back-burner of development studies up to about
three decades ago, the problem of corruption has now taken center-stage “near the
top of the international policy agenda” (Johnston M. , 2020). It is now recognized as
a key pillar of the global agenda to promote good governance and the rule of law
(Gyima-Boadi, 2002). Despite the rather futile attempt by Samuel Huntington
(Huntington, 1968) to provide a positive spin on the effects of corruption, there is
now a consensus that corruption is “an insidious plague that has a wide range of

corrosive effects on society™.

There is no unanimity among scholars on the definition of the term, “corruption”.
Transparency International, the leading international NGO on anti-corruption reform,
defines it as “the abuse of entrusted power for private gain” (T.l. 2005). However,
Michael Johnston, a leading anti-corruption scholar, criticizes this definition on the
basis that power may not always be entrusted, and infact in a lot of cases, it is
actually be “seized, stolen, bought, or inherited”. Instead, he offers the alternative
definition of “the abuse of public roles and resources for private benefit” (Johnston
M., 2020, p. 3). For his part, Robert Klitgaard uses a mathematical formulation to
define corruption as per the following, “corruption equals Monopoly plus discretion,

minus accountability” (Klitgaard, Controlling corruption, 1988, p. 21).

Apart from the definitional issue, we also find that there no still no precise
measurement of corruption in anti-corruption literature. Perception based surveys,
which is made famous by Transparency International’s Corruption Perception Index

(CPIl), has been the default measurement tool since 1995. Other perception based

s former UNSG Kofi Anan in his forward to the UNCAC
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tools include Afrobarometer, Latinobarometer and the UN surveys on actual
experiences with corruption. However, Johnston suggests the use of the World Bank
control of corruption indicator (WGI) which offers some proprietary governance
indices as a more forward-looking tool for anti-corruption reform (Johnston M. ,

2022).

The rise in the profile of corruption as a key factor of under-development and a
major problem in both the developed and developing world because of its links to
injustice, has naturally attracted tremendous interest in anti-corruption strategies.
The first major wave of global anti-corruption reform strategy is traced to the neo-
liberal consensus of the 1980s, which largely attributed public sector corruption to
excessive state intervention in the national economy, and accordingly prescribed
liberalization and deregulation as solutions to the problem. However, the corruption
that marred the very process of liberalization in countries such as Russia and
Argentina and its aftermath, did little to inspire confidence in the liberalization route
to anti-corruption reform (Johnston M. , 2020). Since then, the search for an ideal
institutional arrangement for the control of corruption has taken center stage. The
idea of a dedicated ACA which had been made famous by the successful
experiences of Singapore s Corrupt Practices Investigation Bureau (CPIB) and Hong
Kong s Independent Commission Against Corruption (ICAC), has now become a
dominant paradigm of institutional anti-corruption reform, with up to 100 ACAs

identified around the world (Johnston M., 2022).

The setting up of an ACA is justified on the basis that conventional law enforcement
agencies are less equipped to investigate complex financial crimes (UNDP, 2005).
Scott and Gong adds that the setting up dedicated ACAs makes better use of scarce
resources than a multi-agency anti-corruption network in a country (Scott i. G.,

2019). In addition, Hatchard identifies the need to send a clear message about



government s anti-corruption drive, as well as the dictates of development partners,
as major factors behind the creation of ACAs (Hatchard, 2013). On his part, Rotberg
attributes the popularity of ACAs to the mistrust of conventional law enforcement

agencies (Rotberg, 2017).

William De Maria is particularly critical of ACAs in Africa and accordingly
characterises them as ,frolics in failure“ (De Maria, 2010). The success of the ICAC
has led various attempts to copy the model as a best practice. However, Bertrand De
Speville acknowledges “the academic objections to replicating the Hong Kong
solution in other countries” but urges a critical analysis of the underlying factors for
effectiveness of successful ACAs (De Speville, 1997). For his part, Johnston observes
that a key reason for the failure of ACAs is the prioritisation of short term targets,
rather than a long term vision that targets the fundamental imbalances of power
that enable corruption. Accordingly, he argues that governance and policy reform
should be prioritised, and identifies factors such as the right political will, a credible
regime, public acceptance and support, enabling political institutions and a strategy
modelled on the peculiarities of the corruption prevalent in a country, as essential

factors (Johnston M., 2011).

The independence or autonomy of an ACA is considered a key ingredient of its
effectiveness. However, there is a need for a fine balance between the independence
of ACAs and their accountability, as experience has shown that too much power
concentrated in one person or body is prone to abuse and corruption. Accordingly,
Johnston recommends that “the agency itself must be monitored for corruption in its
own right” (Johnston M. , 2020). As such, successful ACAs have different oversight
mechanisms, such as the highest office in the country, Parliament or Committees

made up of prominent citizens (UNDP, 2005).



ACAs have come in different shapes and forms, and scholars have accordingly
characterized them based on defined criteria. One the one hand, Heilbrunn
distinguishes them into the “universal, investigative, parliamentary, and multi-
agency” models, based on their preventive, investigative and educational mandates,
or the combinations thereof (Heibrunn, 2004). On the other hand, Kuris uses the
metaphor of a “guard dog” and “watch dog” ACA, based on how much power is
bestowed on them to investigate and enforce, as opposed to the policing and

prevention of unethical conduct (Kuris, 2015).

Inspite of the time and effort expended in the design and operationalisation of
ACAs, it is an indisputable fact that corruption remains the bane of most developing
countries, “with intentions still outnumbering accomplishments and tangible
successes remaining sparse“ (UNDP, 2005). Therefore, regardless of the design or,
or nomenclature attached to an ACA, the more important issue is its effectiveness as

an anti-corruption tool, and the essential factors underlying it success or failure.

The literature on ACAs has revealed that there are numerous grounds on which both
the advocates and critics can validly stand on. However, what is clear is that an ACA
is neither a bad idea in itself, nor an end in itself. Instead, a review of our case
studies show that a number of variables contribute to their success, failure or mixed
results. Each ACA must as much as possible, seek to chart its own course, as each
case must be judged in its own context. Accordingly, Mushtag Khan warns that
“policies and institutions that work in some contexts appeared to achieve much
poorer results in others“ (Khan M. |, 2017). Likewise, the Kuala Lumpur statement on
anti-corruption strategy “States must take into account their particular political,
social, economic and cultural context when desiging anti-corruption strategies

(UNODC, 2013).
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1.4 Methodology -

This thesis aims to provide a contextual analysis of the performance of ACAs and
the factors that shape their success, failure or mixed results. It further aims to show
that the control of corruption requires more than a law enforcement or institutional
approach, rather due regard must be paid to alternative understandings of the
problem and the mobilisation of the whole society towards the same goal. The
evidence for this thesis consists principally of a desk review of anti-corruption
measures undertaken in post-independence Gambia, and a mini-survey among
ordinary Gambians and those who share a professional interest in anti-corruption
reform, and case studies of the four ACAs in Hong Kong, Botswana, Nigeria and
Sierra Leone,

Anti-corruption reform in The Gambia has historically been approached in an ad-hoc
manner, but for a brief failed experiment with establishing an institutional
mechanism. The thesis begins by providing a historical overview of ad-hoc anti-
corruption reform in The Gambia, an area which has hitherto not received the
necessary scholarly attention. In that regard, this thesis is a groundbreaking piece of
work in The Gambia. The historical backdrop will enable us understand the
underlying reasons for the failure of past reforms and prospects for future reform.
Accordingly, we argue that the institutional approach to anti-corruption reform is
more effective than an ad-hoc method. However, beyond its establishment, we
further argue that for an ACA to be effective, it needs to be have enjoy high level
political support, adopt coherent and holistic strategies that are responsive to its
governance environment and the type of corruption it is facing, consider the
adoption of the alternative anti-corruption theory of collective action, and ensure
that it works closely with the citizens and the media in its reform efforts.

The thesis consists of both data from a desk review of anti-corruption literature and

a mini survey. The data was sourced from scholarly books and articles, legislation,
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Government policies and reports, newspaper articles, reports of Commissions of
inquiry, which all relate to the various anti-corruption reform measures adopted over
time. Other sources include literature on anti-corruption reform from leading books,
published articles, newspaper articles and commentary, reports of international
organisations, and Transparency International’s Corruption Perception Index. A
survey was conducted through a questionnaire and short interviews, which targeted
respondents such as Journalists, public servants, lawyers, civil society activists and
members of Parliament to elicit their views on the nature and types corruption, as
well as the collective action problems of anti-corruption reform in The Gambia. From
the review of the evidences, we conclude that even though ACAs are an integral
pillar of corruption control, their success cannot be taken for granted. Instead, we
argue that to be successive, an ACA needs high level political support and
adequately resourced, build its own integrity, and adopt appropriate strategies to
deal with the type of corruption, consider the alternative theory of collective action,
and mobilise the whole society through partnerships with citizens and the media.

The research was conducted with due regard to IACAs ethical standards. Each
respondent voluntarily participated in the survey by signing the informed consent
form. The form which is herewith attached as an annexure, contained a detailed

explanation of the purpose of the survey and provided a guarantee of anonymity.
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CHAPTER 2 - OVERVIEW OF ANTI-CORRUPTION REFORM IN THE GAMBIA
2.1 The beginning of anti-corruption reform in The Gambia
Before the attainment of independence in 1965, the Criminal Code® was the only
anti-corruption tool in The Gambia, with its inclusion of 35 provisions on corruption
and other acts of dishonesty, mainly among public servants. The very first attempt
at anti-corruption reform came in 1974, when the Criminal Code was amended to
provide for post-conviction civil recovery stolen public funds by the Attorney
General. In 1978, the Code was further amended to provide for the serving of a
further prison term for a convict who fails to restore public property. A further
legislative intervention related to corruption ensued, with the enactment of the
Special Criminal Courts Act in 1979. This new Act introduced special anti-corruption
provisions relating to asset freezing, seizure and recovery in relation to proceeds of
criminal activities.
The political leadership at the time also made all the rights noises about for
integrity in public office. In 1979, the first President of the Gambia, Sir Dawda
Kairaba Jawara, was reported to have addressed the National Congress of the then
ruling People s Progressive Party (PPP) in the following terms -
“if those placed in positions of trust are uncommitted or undisciplined or
corrupt.... There can be no credible basis for democracy, human equality and
social and economic justice.... As long as fraud and embezzlement of public
funds continue to be perpetrated by undesirable elements in our society, | will
continue to be relentless in instituting measures to remove this cankerworm
in the heart of our society and | will solicit the assistance of every true
Gambian to join forces with me so that an end to these negative actions
which only serve to serve to destroy the foundations on which a viable nation
should be built. But the passing of tougher legislation will not be a complete

solution to this problem unless such legislation is marched and supported by
adequate social sanctions” (Jallow, 2012, pp. 297-298).

® Cap 10.01 Laws of The Gambia
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Taking cue and perhaps emboldened by the rhetoric from the President, in tabling
the Bill for the enactment of the Special Criminal Court Act’, the then-Attorney
General M.L Saho told members of Parliament that -
“it is not alarming to say that this country will be destroyed if this cancer is
not arrested now. We make no apologies for this Bill..... No stone would be
left unturned in the fight to protect the interest of the pubic from the
rapacious mafia within our society” (Jallow, 2012, p. 298).
As the name implied, the Act sought to create a special court “to deal effectively and
expeditiously with certain offences considered detrimental to the economic interest
of the Republic of The Gambia”. However, the strict provisions of the Special
Criminal Court Act generated a long drawn out legal battle that went all the way to
the Judicial Committee of the Privy Council in England, which was then the ultimate
appellate court for many African and Caribbean commonwealth countries, including
The Gambia. The Act introduced novel provisions such as reversing the age-old
criminal law burden of proof in corruption cases, by requiring persons suspected to

be in possession of property beyond his official emoluments to prove that the

property was lawfully acquired?®.

2.2The first attempt at institutional anti-corruption reform

On the 20" December, 1982, the then Attorney General, Fafa M bai moved the
motion for the second reading of the Assets Evaluation Bill and it was passed into
law. This was perhaps the earliest attempt to create something akin to an ACA in
The Gambia, as the legislation created a special Commission to investigate and take
provisional measures in relation to allegations of corruption against public officers.
In presenting the Evaluation of Assets and Properties and Prevention of Corrupt

Practices Bill to Parliament, the Attorney General told Parliamentarians that -

7 Act No.10 of 1979
® Preamble to the Special Criminal Court Act
’ section 8
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“the principles which underline the new Bill are the same principles which
inspired similar legislations in other parts of the Commonwealth and in other
jurisdictions” and that the Government had found legislation such as Hong
Kong s Prevention of Bribery Ordinance 1970 and the 1974 revision “to be a
useful guide” (M bai, 1992, p. 47)

2.3 The false dawn for anti-corruption reform- the July 22" 1994 military coup

One of the lessons of uncontrolled corruption on the African continent is that it is a
recipe for instability and unconstitutional military interventions, as it provides a
ready-made excuse for such interventions. Up to 1994, The Gambia was one of only
three countries in West Africa not to have experienced a military coup. However, the
numerous reports of corruption and financial mismanagement of public funds were
a blight on the otherwise impressive human rights and democratic governance
record of the Government of former President Sir Dawda Jawara, and provided fertile
ground for a military take-over of Government. The setting up of various
commissions of inquiry to look into various reports of financial scandals in public
enterprises, were largely seen as cosmetic. Thus, on Friday 22™ July 1994, a group
of junior officers of the Gambian Armed Forces led by Lt. Yahya Jammeh successfully
staged a bloodless military coup and effectively ended both the rule of Africa’s
longest serving head of state and multi-party democracy (Saine, 1996). The military
junta established the Armed Forces Provisional Ruling Council (AFPRC) as the de
facto executive and legislative authority of the state (Jammeh, 2012). Conscious of
the poor record of military rulers on the continent, the Junta branded themselves as
“soldiers with a difference” and promised to live by the principles of “accountability,
transparency and probity”. As is the norm for such occasions, the military Junta
leader expressly justified their coup on the grounds of “rampant and outrageous
corruption to a scale that the nation’s coffers were looted by few individuals who
for the past three decades made sure that they remained at the top. Misuse and

embezzlement of public funds for private ends was the order of the day” (Hughes &
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Perfect, 2006, pp. 280-295). They promised a swift return to a more democratic and

incorruptible rule.

There was minimal opposition to the coup, mainly amongst intellectuals who were
familiar with the poor record of coups in Africa. Even though the coup leaders did
not offer anything to show that they were different from the typical African
Coupists, some Gambians bought the rhetoric of the coup leaders, due to a
combination of factors. On the one hand, because the country had never
experienced a military coup, one group of Gambians, especially the youth
population, were too gullible or naive to understand African coup leaders record of
broken promises. Szeftel aptly describes it as the African phenomenon where “it is
difficult to think of a military coup or a political movement which did not accuse
their opponents in government of corruption, or later themselves not face and merit
similar charges” (Szeftel, 1998). On the other hand, another group of Gambians
embraced the coup because they were opposed to the government and were too
eager to see the back of the PPP regime which had dominated local politics since

independence.

To justify their actions and win legitimacy, the Junta immediately began governing
through the promulgation of military Decrees, a number of which set out to deal
with the worst types of perceived corruption in the country. The most infamous of
these was the Economic Crimes Decree' which contained draconian provisions such
as detention without trial for up to thirty days, and even sought to oust the
jurisdiction of the courts to entertain reliefs against such detention. This was
followed by the arbitrary arrest and detention of top government and ruling party-
political figures who had rightfully or wrongfully developed a reputation for

corruption. They had their assets frozen, with many left homeless after being

' Decree No.18 of 1994
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evicted from their houses. In addition, a number of Commissions of inquiry were
established to give effect to these Decrees and a number of public officials were
indicted for one offence or another and banned from holding public office. More
seriously, the new Constitution that was introduced after the end of military rule in
1996 sought to give effect to the outcome of these recommendations by banning
persons indicted by these Commissions from holding the office President or as a
member of the National Assembly''. These measures by themselves did nothing to
help the development of anti-corruption forces such as civil society groups, a free
and independent press, an effective judiciary, and socially rooted reform measures.
However, given what we came to know about the grand corruption of the coup
leaders, it is arguable that they were not really interested in the development of

sustainable anti-corruption reform.

The military rule came to an end in September 1996, with the holding of Presidential
elections that ushered in the second Republic. Unfortunately, that also marked the
beginning of the coup leaders broken promises, as Yahya Jammeh had promised to
“clean up the mess” left by the PPP regime and go back to barracks. Instead, he shed
his military uniform, set up a new political party, contested and won the 1996
election. However, it soon became clear that these measures were more political
grandstanding than a serious anti-corruption drive, as no systematic or institutional
anti-corruption mechanism was put in place. Instead the practice of setting up ad-
hoc commissions of inquiry continued, in reaction to every major corruption

scandal.

2.4 The birth of a new paradigm? 2017 to 2022

On the 1 December 2016, against all odds, President Jammeh was defeated at the

polls replaced by Adama Barrow as President. One of the first steps of the new

" sections 60 and 90 of the 1997 Constitution
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Government was the establishment of a Commission of inquiry into “the Financial
Activities of Public Bodies, Enterprises and Offices as regards their dealings with
Former President Yahya Jammeh and connected matters”, chaired by legal luminary,
Surahata Janneh, and hence the name “Janneh Commission”?. Nothing better
epitomises the hollowness and the disingenuous anti-corruption slogans bandied by
President Jammeh in the aftermath of his 1994 coup than the evidence of
outrageous levels of grand corruption uncovered by the Janneh Commission. After
about two years of public hearings, the Government White Paper'® issued thereafter

documented the following key findings uncovered by the Commission -

1. That former President Jammeh, during his tenure as head of State, acquired
281 landed properties throughout the country, valued at GMD196,500,000
(one hundred and ninety-six million, five hundred thousand Dalasis), and GBP
1,150,000. He also owned a small mansion in the Potomac district of the U.S
state of Maryland valued at US$3.5 million. These amounts were way beyond

his lawful earnings as a head of state of a resource poor African country.

2. That he, directly or indirectly, operated over one hundred bank accounts in
The Gambia, which were linked to the numerous private companies that he
set up and operated without complying with the law and engaged in criminal

activity.

3. That at least GMD1,065,012,512 (one billion and sixty-five million, and
twelve thousand Dalasis), US$304, 718, 071 GBP2,250,000, have been

directly wasted, misappropriated or diverted by former President Jammeh.

"> Legal Notice No.15 of 2017
"* Legal Notice No.23 of 2019
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4. That at least D3,330,046.60 (three million, and three hundred and thirty
thousand, and forty-six Dalasis); US$1,858,367 (one million, and eight
hundred and fifty-eight thousand, and three hundred and sixty-seven US
Dollars); and GBP6,618.41, was improperly authorized and directly

transferred for use by his wife, Zineb Jammeh, from various accounts.

In conclusion, the White Paper accepted the Commission’s recommendation that all
the assets unlawfully acquired by Jammeh be disposed of and the proceeds paid into
Government coffers, criminal proceedings be instituted against him for theft,
economic crimes and corruption and that he be banned from holding public office
for life. In addition, an international asset recovery exercise was launched in
collaboration with the United States Department of Justice's Kleptocracy Asset
Recovery Initiative and on the 24" May 2022, the U.S Department of Justice obtained
a final forfeiture order against former President Jammeh s Potomac property found
to be the proceeds of corruption “through a trust set up by his wife, Zeinab
Jammeh”. In its press release detailing the forfeiture order, the US Department of
Justice announced its intention to sell the property and use the proceeds for the
benefit of Gambian victims of Jammeh s corruption (US Department of Justice,
2022).

Reeling from the mal-governance and corruption of the Jammeh regime, the new
Government devised a National Development Plan, with the vision to inter-alia
“uphold the highest standard of governance, accountability and transparency”, with
the establishment of an ACA recognised as the main vehicle for such anti-corruption
reform (The Gambia Ministry of Finance, 2018). Apart from the fact that it was never
implemented, the extant 2012 Anti-corruption Act fall short of the minimum
standards prescribed by the UNCAC and Jakarta Statement on Principles for Anti-
Corruption Agencies (UNODC, 2012), especially as it relates to the absence of the
ACA s operational and financial autonomy. Accordingly, a fresh attempt was made
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to enact a new anti-corruption law that fully complies with the UNCAC and the
Jakarta principles. The anti-corruption bill was introduced in the National Assembly
in December 2019 and since then, the Bill has been going through the painstakingly
slow parliamentary process to become law. The introduction of an ACA is being
anticipated with much enthusiasm by anti-corruption activists and all citizens alike,
with persistent calls on lawmakers to expedite the parliamentary process (The Point

newspaper, 2021).
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CHAPTER 3 - SURVEY PURPOSE, METHODS, AND RESULTS

3.1 Survey purpose and method

As argued in our second hypotheses, in order to be effective, anti-corruption reform
must be context and evidence based. In this respect, a survey was conducted
among ordinary Gambians and those with a professional interest in anti-corruption
reform, to elicit the opinions of the respondents on the underlying reasons for the
failure of past ad-hoc anti-corruption efforts, the nature, types and drivers of
corruption in The Gambia, the collective action problems of anti-corruption reform,
and the opportunities and threats facing the ACA. Accordingly, the survey is
intended to provide the contextual realities within which the ACA will be operating
under.

A purposive sampling method was used because the respondents were expected to
have a good understanding of corruption and anti-corruption. As someone who is
currently working in the public service of the Gambia, the Researcher used his
knowledge of potential people who will be in a position to provide informed
feedback from an array of different professional backgrounds. Accordingly, each of
the potential Respondents was contacted and a request made for their participation
in the survey, after a brief explanation of its purpose. The survey was based on a
written questionnaire consisting of part A and Part B. A total of 30 respondents
were targeted but in the end, 28 of them participated in the survey through the
written questionnaire and face to face interviews. The research participants were
chosen from former public servants, Legal Practitioners, public sector Auditors, law
enforcement officials, civil society activists, Journalists, and ordinary citizens who
share a commitment to working on corruption issues. Each of the participants was
chosen based on their public service experience, the relevance of their work to anti-
corruption reform, or their public stance against corruption, to enable an
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enlightened feedback on the questions. Three participants failed to return their
guestionnaires even after agreeing to participate in the survey, without any reasons
advanced. The questionnaires were shared by email on the 30 June 2022 and
responses were received intermittently over a period of the next one month.
However, one of the key respondents in the person of former Attorney General Fafa
M bai, elected to have an open-ended interview, where he provided detailed
insights into the history of anti-corruption work in The Gambia and the challenges
he faced. We have of course taken note of his possible bias, as a result of his
association with the previous regimes and his personal experiences with anti-
corruption measures. A face to face open ended interview was conducted with four
other respondents from the media and civil society fraternity during the week of
11" July 2022.

To avoid steering the respondents in any specific direction, we combined both
closed and open-ended questions. The first part was to be answered by all the
research participants and the second part was optional as it was targeted at
members of civil society organisations and media practitioners. A letter of
introduction signed by this author’s supervisor was sent to each respondent to
explain the purpose of the research and solicit the cooperation of the potential
respondents. In addition, each of the respondents signed a consent form, which
provided a detailed explanation of the objective of the research and signified their
voluntary consent to participate in the survey. It also explained the purpose of the
research and its voluntariness, what will be done with the results of the research,
the guarantees of confidentiality of their responses, and the option to remain
anonymous. Ditto the interviewees. Based on the above, the information adduced

from the survey can be deemed to be truthful, factual and objective.
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3.2Results of the survey

1.

The general view of corruption

Endemic - 79%
Moderate - 18%
Negligible - 3%

2. | Nature of corruption Greed corruption - 64%
Need corruption - 25%
Undecided - 11%
N.B: A short explanatory note on the
distinction between the two types of
corruption was provided to the
Respondents
3. | Main forms of corruption Bribery - 40%
Kickbacks - 14%
Embezzlement - 14%
Nepotism and cronyism - 7%
Combination of the above- 25%
4. | Reasons for engaging in Absence of accountability - 36%
corruption Temptation to live beyond one s means -
32%
It’s the only way to get things done - 25%
Poverty - 7%
5. | Reasons for reluctance to report | Lack of hope in the outcome - 50%
corruption Dependence on corrupt actors - 18%
Fear of retribution - 14%
Combination of the above - 18%
6. | Actions willing to take against Join an anti-corruption organization - 46%
corruption Sign a petition - 11%
Take part in peaceful protest - 7%
Report to law enforcement - 7%
Spread the word through social media - 4
Combination of actions - 25%
7. | Biggest impediment to citizen Apathy or lack of organization - 50%
mobilization against corruption | Lack of hope in positive outcome - 50%
8. | Reason for failure of past anti- Lack of political commitment - 82%
corruption efforts Absence of specialized laws and
institutions - 18%
9. | Support for establishment of Support for it - 100%
ACA
10. | Confidence about the Confident - 53%
effectiveness of the ACA - Not confident/sure - 47%
11. | Types of corruption to be Bribery
prioritized by the ACA Extortion
Procurement malpractices
Audit reports
12. | Biggest threats ACA is likely to | Inadequate resources

face

Inadequate political support
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Absence of citizen cooperation
Lack of enforcement powers

12. | Capacity of CSOs and the media | Not confident - 60%
to complement ACA Confident- 40%

a) The general view of corruption

An overwhelming majority of the respondents (78%) rated the problem of corruption
as endemic in The Gambia, with the remainder rating it as moderate, except one
respondent who rated it as negligible. The main theme that runs through all the
responses is that corruption is pervasive among all members of society in all

sectors.

b) Nature of corruption

The majority of the respondents (64%) were of the view that corruption in The
Gambia is driven more by greed than need. 25% of the respondents opined that
need is the bigger driving force, while 11% of the respondents seemed undecided as
to which of the two factors was more prevalent. This was consistent with the
underlying reasons identified by the Respondents as the majority of them (36% and
32% respectively) pointed out absence of accountability and the temptation to live

beyond one s means, respectively.

c¢) Main forms of corruption

On the main forms of corruption prevalent in The Gambia, 39% of the respondents
cited bribery as the main form of corruption, 14% of the respondents cited
kickbacks, 14% of the respondents cited embezzlement, and 7% of the respondents
cited nepotism and cronyism, whilst 25% of the respondents cited a combination of

the above.
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d) Collective action problem

On the question of why citizens engage in corruption even when they appear to
abhor it expressly, the respondents were very divided on the underlying reason. 29%
respondents cited the fact that it is because almost everyone is doing it, it becomes
the only way to get things done. One of them aptly explained that “the issue of
corruption on a daily basis is so normalised by public officials to the extent that
citizens believe that they have no other option than to conform if they want their

official business to progress”.

Another 26% respondents attributed the issue to the absence of accountability of
enforcement of the law against corrupt people. “those perceived to be corrupt at
high levels are not punished, therefore the misperception is that it is being

condoned by the powers that be”, explained one respondent.

32% of the respondents opined that the temptation to live beyond one s means is
the major driving force behind the issue, whilst 7% of the respondents attributed it
to poverty and the need to meet basic needs. 25% attributed it to need and the only

option to get things done.

On the question of why Gambians are reluctant to report corrupt conduct, half of
the respondents (50%) attributed it to the lack of hope in the outcome of a report,
18% respondents cited dependence on corrupt actors as the major cause, 14% of the
respondents attributed it to the fear of retaliation, and the remaining 18%

respondents cited a combination of factors from the list provided.

Perhaps the biggest indicator of the public apathy towards engaging in anti-
corruption action is the result which shows that a paltry 7% of the respondents were

willing to report a corruption case to law enforcement
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In order to gauge the extent of citizen engagement in anti-corruption action, the
respondents were provided with a list of options which they would be willing to
undertake. 46% of the respondents stated that they would be willing to join an
organisation that works to fight corruption as an active member. 255 of the
respondents indicated that they would be willing to take a combination of actions.
11% of the respondents indicated a willingness to sign a petition asking the
Government to do more to fight corruption. Only 7% of the respondents each
indicated a willingness to either take part in a peaceful protest against corruption or
report to a law enforcement agency; whilst 4% of the respondent opted to spread

the word about corruption through social media.

On the question of what constitutes the biggest impediment to citizen mobilisation
against corruption, half of the respondents (50%) placed the blame on apathy or the
absence of organisation among citizens which largely results from lack of
understanding of the nexus between corruption and their daily needs, social
networks, and political partisanship. The other half of the respondents opined that
most citizens lack hope in the positive outcome of their efforts due to perceived
lack of willingness for reform among corrupt elites and the attendant road blocks on
the way. One respondent captures the point aptly by stating that “the authorities are

those involved and hence would do anything to stop implementation”.

e) Failure of past anti-corruption efforts

On the question of what accounts for the failure of previous ad-hoc anti-corruption
initiatives, an overwhelming majority of the respondents (82%) blamed the absence
of political will or commitment to fully implement the recommendations of previous
commissions of inquiry, thus leading to selective justice and witch hunting of

targeted individuals. 18% of the respondents attributed it to the absence of
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specialised legislation and institutional mechanisms to establish and monitor an

effective deterrence mechanism to prevent recurrence.

f) Prospects of the ACA

There is unanimous support among the respondents for the establishment of an
ACA in The Gambia. However, when questioned on their level of confidence
regarding its effectiveness, only a slight majority of the respondents (53%) were

confident whilst the remainder were either not sure or confident.

The respondents identify various types of corrupt practices which in their opinion
should be prioritised by the ACA, key among which are bribery and extortion in the
public service and law enforcement agencies, malpractices in public procurement
and follow up on the reports of the Auditor General. On the biggest threats faced by
the ACA, the respondents identify the lack of resources and political support for its
work, absence of cooperation from citizens and lack of enforcement powers for its

decisions.

g) Capacity of the media and CSOs

The respondents were asked about the capacity of the civil society organisations
and the media to effectively complement the work of the ACA. The respondents who
answered this part of the questionnaire were quite divided in their opinions in that
60% of them were of the view that the CSOs and media lack the critical mass to
effectively play their role in the anti-corruption reform, but they all express
optimism that with more capacity building and organisation, the situation can be

changed for the better.
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3.3 Analysis of the survey results

From the survey results, we can discern that there is widespread support for the
institutional approach to anti-corruption reform through the establishment of an
ACA, as the failure of the past ad-hoc measures was to a large extent blamed on the
absence of follow up mechanisms. The survey has also helped to identify the forms
of corruption prevalent in The Gambia, the main drivers, and the low hanging fruits
which are likely to attract the support of the citizenry. In addition, we have been
able to diagnose the prevalence of the collective action problem within Gambian
society, which gives the ACA an understanding of response mechanism to be
adopted. Given the importance of citizen mobilisation as well as the media, the
survey has also shed light on the impediments to their effective mobilisation to
complement the work of the ACA. In addition, the results also helps us identify
some of the ways citizens would judge the success or failure of any anti-corruption

initiative.

Overall, the survey has revealed the underlying weakness of the ad-hoc anti-
corruption response mechanism, mainly due to the absence of a follow up
mechanism for anti-corruption action. The long years of establishing commissions
of inquiry in reaction of corruption scandals has failed to yield any systematic
process of anti-corruption reform. This has helped to highlight the desirability of an
institutional approach which is more conducive to a sustained and long-term

commitment to anti-corruption reform.

In terms of contextual reality, the survey has shed light on the nature of corruption
in The Gambia, its manifestations, underlying causes and the prevalent type of
corruption. importantly, it has also revealed the opportunities and threats facing the
ACA, as well as the state of preparedness of organised citizenry and the media to

complement the work of the ACA.
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The survey has also shed light on the collective action problems of anti-corruption
reform in The Gambia by highlighting the impediments to citizen mobilisation
against corruption, the underlying reasons for the apathy towards anti-corruption

reform and the unwillingness to take individual action against corrupt conduct.
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CHAPTER 4 - ANTI-CORRUPTION AGENCIES (ACAs)

4.1 Logic behind the establishment of anti-corruption agencies

In the past three decades, global interest in anti-corruption strategy has grown from
a concept of relative obscurity, into a mainstay of contemporary development
paradigm of good governance (Johnston M. , 2020). During this period, the anti-
corruption reform strategy has also undergone an evolution from a market approach
to a neo-institutional theory perspectives. The market approach perceived
corruption as a function of excessive state intervention in the national economy,
which gave rise to abuse of power and discretion of state actors. Accordingly, it was
posited that neo-liberal economic reform paradigm was the key to anti-corruption.
However, this prescription did not yield the expected dividend, as most African
countries which were the target of such interventions and newly liberalised
economies such as Russia continued to be mired in one form of corruption or the
other (Johnston M. , 2020). Perhaps the lesson to be drawn from this experience is
that corruption is not a one-dimensional phenomenon, but a dynamic human
behavioral trait that feeds on opportunities, regardless of the type of economic
orientation in place. For example, it is suggested that in patronage systems “public
officials use corrupt resources to maintain support and diffuse political opposition”
(Khan, 2017), whilst under crony capitalist systems “public officials grant protection
of property rights to privileged asset holders who have close ties to the ruling elite”
(Kaufmann, 2006).

The failure of the market approach led to a second wave of anti-corruption reform
strategy which was dubbed as the neo-institutional theory. This theory identifies
weak state institutions as the underlying cause of corruption and emphasises the
need to create and strengthen democratic institutions (Enweremadu D. , 2012). A
major pillar of this theory is the creation of ACAs as a preventive and punitive tool

for corrupt conduct. Johnston credits the “much lauded experiences of Hong Kong
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and Singapore” for the popularity of ACAs as the prescription for anti-corruption
reform (Johnston M. |, 2020). The United Nations Convention Against Corruption
(UNCAC) gave credence to this position by exhorting states parties to create an
independent and fully resourced body or bodies that prevent corruption . Article 36
goes further to prescribe the creation of “a body or bodies or persons specialised in
combating corruption through law enforcement” (UNODC, 2005). A similar call was
embodied in the African Union Convention on Preventing and Combating Corruption
(AUCPCCQ), urging states parties to “establish, maintain and strengthen independent
national anti-corruption authorities or agencies” (African Union, 2003).
Although the above conventions have not specifically called for a stand-alone
agency, many African countries have opted to establish a single autonomous ACAs.
The World Bank posits that this is informed by the perception that corruption being
as stand-alone issue requires a stand-alone response (World Bank, 2020). Apart from
that line of reasoning, Hatchard (Hatchard, Combating corruption, 2013) also
suggested a number of other reasons for the proliferation of ACAs, key among
which are -
a) The need to have a body untainted by the corruption and poor integrity
record of existing law enforcement authorities;
b) The need to pool resources together into a single agency that will have the
necessary operational effectiveness;
¢) The urge to placate domestic concerns by sending a message about the
seriousness of fighting corruption; and
d) As a response to policy prescriptions by donors and other foreign

development partners.

* article 6
5 article 5.3
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4.2 Design of ACAs
While the establishment of a stand-alone ACA seems to be more popular, a few
other countries have endowed existing agencies with an anti-corruption mandate,
such as the Ghana Commission for Human Rights and Administrative Justice and the
office of the Ombudsman in Rwanda (Hatchard, 2013). Even stand-alone ACAs have
also come in different models, with those endowed with strong investigative and
enforcement powers labelled as “guard dogs”, whilst those with a greater focus on
prevention and the ethical and systemic issues underlying corruption, labelled as
“watch dog” (Kuris, 2015). Heilbrunn also groups ACAs based on their mandate and
accordingly identified the following models (Heilbrunn, 2004).

1. Universal Model - ACAs which undertake investigative, preventive, and

educational functions.

2. Investigative Model - ACAs which mostly undertake investigative functions.
3. Parliamentary Model - ACAs which are mostly concerned with preventive
functions and report directly to a Parliamentary committee.
4. Multi-Agency Model - ACAs which bring together a number of agencies
combining different functions.
Of the above, the Universal Model which is made fashionable by the success of Hong
Kong's Independent Commission Against Corruption (ICAC) seems to be more
popular on the African continent (Doig, 2005). Whatever the motivations for setting
up an ACA or the administrative nomenclature attached to it, it is fair to say that
they have not lived up to their billing as an anti-corruption panacea. The chequered
record ACAs as an effective anti-corruption tool have provided inspiration for this
research, as we seek to inquire into the major factors responsible for their success

and failure, and what lies between.
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4.3 - Case studies of the ACAs in Hong Kong, Botswana, Nigeria and Sierra
Leone

One of the stand out lessons of the decades of anti-corruption reform is that the
establishment of an ACA is not a silver bullet, as ACAs around the world have a
chequered record, from the much-touted ICAC, to the generally accepted failures of
Nigeria s ICPC and EFCC. In this chapter, we provide an overview of the ACAs in
Hong Kong, Botswana, Nigeria and Sierra Leone, and the lessons learned. The
selection of the countries is guided by the need to provide a wide comparative
landscape of ACAs perceived to be success stories and failures. Accordingly, we will
examine the establishment, workings and impact of such agencies in these
countries, with a view to drawing valuable lessons on underlying factors for the

success, failure and mixed results of ACAs.

4.3.1Hong Kong

Hong Kong s ICAC is rightly touted as one of the most successful ACAs in the world
(Johnston M. , 2018), as Hong Kong is ranked as the second least corrupt city state
after Singapore (Quah J. , 2017). The ICAC has been held out as the gold standard
for ACAs, especially on the African continent. It is credited as the main catalyst for
the paradigm shift in public integrity in Hong Kong, from a highly corrupt
environment, to one where corruption is largely abhorred by both the government
and society (Scott I. , 2019). When the ICAC was established in 1974, it is reported
that “corruption was deeply rooted, widespread, generally tolerated and, in some
sectors, highly organised” (De Speville, 1997), with the most notorious being the
police force, which accounted for 45% of the corruption reports (Scott I., 2019). The
initial effort consisted of the enactment of the Prevention of Bribery Ordinance, and
using the anti-corruption bureau of the police as the national anti-corruption Office
in 1971. In 1973, the escape to Britain of a Chief Superintendent of Police who was

facing corruption charges, precipitated the establishment of a commission of inquiry
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headed by Justice Sir Murry MaclLehose, to look into the scandal (Quah J. , 2017).
The Commission of inquiry recommended the setting up of a new anti-corruption
agency independent of the police. Accordingly, the ICAC was established in 1974 “to
root out corruption and to restore public confidence in the Government”'®. Under the
ICAC Ordinance, the Commissioner appoints all staff whilst he and the deputy
Commissioner are directly appointed and report to the Governor of Hong Kong,
thereby insulating it from interference from other public bodies. However, to
prevent any abuse of its independence, four advisory committees provide oversight
for ICAC s activities, namely; Corruption Prevention Advisory Committee, Citizens
Advisory Committee on Community Relations, Operations Review Committee, and
Corruption Prevention Advisory Committee. The ICAC is classified as a universal
model agency, by virtue of its adoption of a three-pronged approach of
investigation, prevention, and education, carried out by the Operations, Corruption
Prevention and Community Relations Department, respectively (Heilbrunn, 2004).
Cheung attributes the success of ICAC to this three-pronged strategy, because it not
only had a deterrent effect on corrupt offenders, it also reduced opportunities for
corruption and reversed the attitude towards corruption by the citizenry (Cheung,
2008). In addition to the extensive powers to search and freeze assets as well as
restraint the movement of suspects, the law also reversed the burden of proof in
relation to civil servants who were found to be living beyond their lawful
emoluments. However, in order to prevent the abuse of its powers and answer the
qguestion of “quis custodiet ipsos custodies?” (i.e. who will guard the guards?), a
complaints committee made up of Hong Kong's Executive and Legislative
Committee provides oversight over the operations of the ICAC. The success of the
ICAC is evidenced by the consistently high rankings enjoyed by Hong Kong in

Transparency International s annual Corruption Perception Index from 1995 to

'® preamble to the Prevention of bribery Ordinance
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2021,

with its lowest score being 70 out of 100'. The following key factors have

been advanced for the success of the ICAC-

a)

b)

)

d)

e)

“‘commitment to the cause of fighting corruption from the highest level which
is backed by the provision of adequate and sustained financial resources;

the recruitment of competent and well-paid staff who enjoy unblemished
integrity among the public, and the application of strict disciplinary code;

the adoption of a long term holistic anti-corruption strategy, with a big focus
on the preventive methods by the Community Relations Department. This
includes educating citizens on the effects of corruption and building public
support for anti-corruption efforts;

treating every report of corruption filed with the Commission with
seriousness, which in turn inspires the confidence and trust of citizens to file
“pursuable reports”. Infact, it is reported that such confidence has led to
more than half non-corruption related reports being filed with the
Commission, which had to be redirected to appropriate departments;

the anonymity afforded to complainants through highly restricted access to
the ICAC database of complaints, and the legal prohibition against the

disclosure of their identity.” (De Speville pp.55-56).

4.3.2 Botswana

Botswana has developed a reputation as one of, if not the only, anti-corruption

success story on the African continent (Johnston M. , 2005). Botswana s relative

anti-corruption success owes much to its stable governance environment as an

“island of stability in a sea of turbulence, a long-standing democracy which has

never known military government, and an administrative probity unequalled in

tropical Africa” (Theobald, 2000). It scored 55 points out of 100 on the 2021 CPI

7 www.transparency.org
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and has consistently scored between 54 and 65 points since 1998. However, it has
not always been this good for Botswana. Before the creation of its ACA, called the
Directorate of corruption and Economic crime (DCEC), Botswana had its fair share of
corruption scandals in the 1980s to the 1990s. The response to these scandals had
been largely ad-hoc, through the establishment of Presidential Commissions of
Inquiry (Sebudubudu, 2003). These scandals ranged from procurement fraud
involving the supply of teaching materials leading to the loss around US$13 million,
the abuse of office by senior politicians resulting from illegal land transactions
which led to the resignation of the Vice President, and the collapse of the National
Development Bank due to the accumulation of bad debts from the political elite

(Theobald, 2000).

Against this background, the DCEC was established under the Corruption and
Economic Crime Act'® in 1994, to investigate suspected cases of corruption and
economic crime. It is modelled around Hong Kong s ICAC, in that it is empowered
to investigate, educate the public and prevent corruption and economic crime, with
each mandate under a separate division of the Directorate. The Investigations
Division is responsible for investigating allegations of corruption and related
offences with the support of the intelligence group. The Public Education Division is
tasked with educating and soliciting support from the public in the fight against
corruption, and the Corruption Prevention Division identifies loopholes in the
policies and operations of public sector offices with a view to recommending
appropriate remedial measures. Through its dedicated Report Centre, DCEC receives
and processes complaints from the public and equally affords complainants the
opportunity for anonymous reporting of corruption through calling a Toll-free
number or online. Accordingly, the 70% rise in the number of complaints in the first

two years of DCEC existence is credited to its visibility and the efficacy of its

'® cap 08.05
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reporting system. The Act also provides legal cover for informants by protecting
their personal information from disclosure in the course of any corruption trial®.
Importantly, Botswana also enacted a Whistleblower Act in 2016%, which authorises
the use of all forms of information communication technology to lodge complaints
about any impropriety?’, and imposes an obligation on an authorised person to
receive such complaint before conducting an investigation and making a
determination about the admissibility of the complaint?. Whistleblowers are
protected from victimisation at the workplace®, and granted immunity from civil or
criminal proceedings in respect of a disclosure made by him*. However, a major
drawback of the Act is the claw back clause® which subjects whistleblowers to
criminal liability if they are proved to knowingly make a false disclosure of
impropriety (Theobald, 2000). The independence of DCEC is also subject to criticism

for the following reasons -

a) Complaints which are deemed to be actionable have to be passed to the
Attorney General for a final decision on prosecution before the DCEC can
commence any action. However, this procedure is typical of the attempt to
keep a fine balance between the autonomy of an ACA and the need for some
form of oversight over its operations. In addition to the blight on DCEC s
independence, this practice has been identified as a major source of delay in

prosecutions, given the usual bureaucratic hurdles®;

' section 45

2 Act No.9 of 2016

2! section 9

22 sections 12 and 13

2 section 14

** section 15

» section 17

* DCEC Annual report 1997
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b) It does not have the power to directly appoint its own staff as all
appointments are channelled through the Department of Public Service
Management? ;

¢) lIts location within the office of the President and the absence of any oversight
body makes it prone to abuse manipulation for political purposes;

d) In spite of empirical evidence of the conviction of a former Permanent
Secretary for fraud and an arrest warrant against the former general manager
of the national airline, it is also blamed for targeted prosecutions against the

“small fish”. (Theobald, 2000).

Despite being one of the most stable democracies on African continent, the
dominance of the Botswana Democratic Party has led to Botswana being dubbed “a
de facto one-party state in which a powerful presidency gives free rein to a highly
autonomous development bureaucracy” (Holm, 1996). Accordingly, in line with
Johnston s classification, Botswana can be considered to be facing Elite Cartel
corruption, where a small elite group from the dominant ruling party maintain a firm
control over the economy and politics of the country, through largely corrupt
dealings (Johnston M., 2005). The dominance of this elite group is exacerbated by a
weak opposition and parliament, as well as an underdeveloped civil society. The
integrity in public office displayed by the succession of Presidents since
independence, the relatively stable legal and institutional arrangements, the healthy
resources dedicated to DCEC and the effectiveness of its outreach programs have
been largely credited for the success of Botswana's anti-corruption reforms
(Theobald, 2000). Although DCEC s located within the office of the President raises
the question of its independence (Frimpong, 2001), it has given it a unique

advantage to access the necessary high level political support, and adequate

2> DCEC Annual report 1996
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resources, which enable it to be the key contributor to the country s anti-corruption

reform agenda.

4.3.3 Nigeria

With an estimated population of 190 million, 350 ethnic groups, each with its
distinct language, an even population of Muslims and Christians, and a federation of
36 states and 774 local governments, Nigeria is rightly described as one of the
difficult and complex countries to implement anti-corruption reform. The respected
former Finance Minister of Nigeria Ngozi Okonjo-lweala, describes the country as a
place “where corrupt people often adopt the language of reform to confuse decision
makers, donors, development experts and observers” (Okonjo-lweala N. , 2018, p.
97). Nuhu Ribadu, the former anti-corruption reform Czar of Nigeria, claimed that by
2006, Nigeria had lost US$380 billion to outright theft and wastage?®®, whilst the
Economist magazine put the figure at US$400 billion (The Economist, 2006). Prior to
the year 2000, Nigeria s anti-corruption strategy was largely ad-hoc reactive, as it
largely consisted of the setting up of commissions of inquiry to deal with scandals
as they arose. This can be traced as far back as the 1962 Justice Coker Commission
which was set up to investigate massive fraud at the national marketing boards, and
continued after each of the six military coups. The modern day institutional
response to corruption began in on the eve of the 21+ century with the ascension to
power of President Olusegun Obasanjo in 1999 (Enweremadu, 2012). At the time of
his election victory, Nigeria was ranked as the second most corrupt country on the
CPl (Transparency International, 1999). As one of the founding members of
Transparency International, Obasanjo campaigned on an anti-corruption platform
and wasted no time in establishing the Independent Corrupt Practices Commission

(ICPC) in June 2000. Unfortunately, the ICPC Act faced a number of legal challenges

8 bbcnews 20 october 2006
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from the powerful vested interests on the constitutionality of the law. Under the
Federal Constitution of Nigeria, the President, Vice President and all the governors
of the 36 federal states were immune from both civil and criminal suits* and given
the history of institutionalised corruption in the country, the governors could not
accept the removal of their legal cover. The recalcitrance of the governors is best

explained by former finance Minister Ngozi Okonjo-lweala, in the following way -

“Nigeria’s group of thirty-six state governors is powerful. Governors control
the 48 percent of federation revenues that are allocated to the states and
local governments..... Nigeria's deep fiscal decentralisation means that
governors have tremendous freedom and little accountability in the use of
monies under their control. There are few checks and balances because state
legislatures are typically weak. In addition, the Constitution provides for
immunity for governors whilst in office, making it difficult to hold them to
account.” (Okonjo-lweala N. , 2018).

When the ICPC attempted to indict a state governor Alamieyesigha for corruption,
the presiding Judge was so much at pains to give effect to this constitutional
immunity that he remarked that “this immunity is the albatross that hangs on the
neck of Nigeria. Until it is cut off, there will be no unity between politics and
probe”. In addition to these challenges, the very limited human and financial
resources allocated to it is evidence of the lack of seriousness of the political elite
towards anti-corruption reform, as it ensured that the ICPC was hamstrung from
inception. To better appreciate the unconducive conditions under which the ICPC
operated, it is observed that in 1991, for the 7 million people of Hong Kong, the
ICAC had a staff complement of 1,148, out of which 69% were investigators. By
contrast in Nigeria with a population of over 200 million, the ICPC could boost of
only 294 staff, out of which 9% were Investigators (Enweremadu, 2012). The ICPC
also struggled to attract public support as it received only 1,200 corruption reports
in the first four years of its operation (Osbourne, 2005). Instead of strengthening its

hand, the perceived weaknesses of the ICPC led to the enactment of the Economic

2% section 308 of the 1999 constitution
** The Guardian newspaper 7 December 2004
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and Financial Crimes Commission (EFCC) Act in 2002 and the attendant

establishment of a new ACA.

The EFCC s mandate was broadened to include corruption in both the public and
private sector and it enjoyed far greater support than its predecessor. It is reported
that as opposed to the US$3 million received by the ICPC in the initial four years of
its establishment, the EFCC received US$13 million in the initial two years of
operations (Enweremadu, 2012). The EFCC also had the good fortune of being
headed by a very the respected Executive Chairman in the person Nuhu Ribadu, a
Lawyer and former police officer. Ribadu stamped his authority on Nigeria's anti-
corruption agenda when his former boss, the Inspector general of Police Mr Tafa
Balogun, was arrested, tried, convicted and imprisoned for embezzlement®. During
his tenure in office between 2003 and 2007, the EFCC issued a number of
indictments and secured up to 270 convections against previously untouchable
high-profile personalities such as state Governors, Ministers, Senators, and advance
fee fraud “419” gang operators. During his tenure in office, Nigeria was delisted
from FATF s list of non-cooperative countries and territories and admitted as a
member of the Egmont Group. Notwithstanding these strides, the EFCC still lacks
adequate autonomy and independence, as its budget is derived from the Executive,
and the leadership of the institution can be removed by the President, “if the
President is satisfied that it is not in the interest of the Commission or the interest
of the public that the member should continue in office”. This provision was
invoked to remove Nuhu Ribadu from office in December 2007, a move which drove

Nigeria"s anti-corruption reforms back to square one.

An equally important drawback to EFCC"s work is the practice of compromising of

serious corruption cases involving top politicians before trial, and even in the rare

3" uncertainty over Balogun's loot- The news pantario 24 May 2009
32 section 3(2) EFCC Act
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cases where they are convicted, the use of Presidential pardons to get them off the
hook. A classic example of such was the case of the former Inspector General of
Police Tafa Balogun, who despite his conviction for embezzling millions of dollars

was only sentenced to six months in prison (Enweremadu, 2012).

No country epitomises the truism that when corruption is confronted head on, it
fights back”, like Nigeria. Accordingly, apart from the legal spanners placed in the
wheels of the ICPC and EFCC, the corrupt elite employed all means to guard their
territory. Attempts were made to compromise the leadership of the ACAs such as
when Nuhu Ribadu exposed a US$15 million bribe paid to him by a state governor.
Relying on its extensive network of media establishments, the corrupt elite also
politicised the work of the ACA, by portraying cases against them as politically
motivated, and embarking on an extensive campaign of calumny against key anti-
corruption figures, with a view to turning the population against them. A tactic
which she described as “headline-grabbing attacks” and a “nasty whispering
campaign”, Ngozi-lweala describes how she had to endure a year-long ordeal of
unwarranted and orchestrated attacks, which were motivated by a single objective of
punishing her for the anti-corruption actions she undertook in office. She faced
allegations as wild as being linked to an arms-purchase scandal involving the office
of the National Security Adviser, and making unauthorised withdrawal of US$1
billion from the Excess Crude Account (Okonjo-lweala N., 2018, p. 71). When all the
schemes fail, her 83-year-old mother was kidnapped in 2012 on the purported
ground that she “stepped on the toes of some very rich and powerful people who
were involved in a corruption scandal known in Nigeria as the oil-subsidy scam”
(Okonjo-lweala N. , 2018, p. 11). Nuhu Ribadu was also the target of strong
intimidation tactors, which culminated in an assassination attempt, which claimed
the lives of two of his staff (Ribadu, 2022). Nigerias political landscape epitomises

an Official Moguls type of corruption according to Johnston's syndrome of
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corruption formulation (Johnston M. , 2006). Accordingly, despite the brave efforts
of its pioneers, the ACAs have not been able to stop the rot of corruption in Nigeria,
as evidenced by the latest low score of 24 out of 100, and a ranking of 150 out of
180 countries on the 2021 Corruption Perceptions Index (Transparency

International, 2021).

Unfortunately, Nigeria"s anti-corruption reform leaves much to be desired, given the
lack of high level political support and the absence of a national anti-corruption
strategy. The lack of high-level seriousness to anti-corruption reform is manifested
by the reaction of the Spokesman to President Muhammadu Buhari to Nigeria's
2021 CPI score. Instead of acknowledging the most obvious truth about corruption
in the country, on which platform his President campaigned and won the previous
election, he accused Transparency International of releasing “a sensational and

baseless rating on Nigeria and the fight against corruption”.

4.3.4 Sierra Leone

If Botswana is a good example of a country which has used its natural resources to
propel its development from one of the world s poorest countries at independence
in 1966 to a one of its development successes*, the case of Sierra Leone
demonstrates the classic syndrome of the “resource curse”. This is because despite
being one of the top diamond producers of the world, together with its deposits of
rutile, bauxite, gold and platinum, Sierra Leone is still placed in the low human
development category with a ranking of 182 out of 189 countries on Human
Development Index. By comparison, Botswana whose main natural resource is
diamonds is ranked 100 out of 189 countries and placed in the high human

development category (UNDP, 2020). Whilst good governance and prudent

** Garba Shehu, Buhari spokesman. The Guardian www.quardian.ng. 25 January 2022.
* www.worldbank.org
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economic management is credited for Botswanas rise from poverty, Sierra Leone’s
undoing since independence in 1961 is largely credited to corruption (Javed, 2020).
The country is consistently among the pack of low performers on the corruption
perception index, with a score of 34 and a ranking of 115 out 180 countries

according to the 2021 Index (Transparency International, 2021).

The destabilising effect of corruption has been experienced as far back as 1991
when the Revolutionary United Front (RUF) launched a rebellion against the
government of Sierra Leone, and the resulting civil war claimed the lives of at least
50,000. The report of the Sierra Leone Truth and Reconciliation Commission
concluded that “the central cause of the civil war in Sierra Leone had been endemic
greed, corruption and nepotism of political elites who plundered the nation s assets
(Fanthorpe, 2013). From independence, Sierra Leone had adopted the ad-hoc
practice of anti-corruption strategy of establishing commissions of inquiry.
Accordingly, a key post war governance reform priority was the establishment of the
first ACA in 2001, with the support of the U.K Department for International
Development (DFID). The ACA was specifically mandated to “investigate instances of
alleged or suspected corruption referred to it by any person or authority or which
has come to its attention, whether by complaint or otherwise and to take such steps
as may be necessary for the eradication or suppression of corrupt practices”®. Given
that corruption was so institutionalised that it was described “as the way of life and
easiest way to make wealth in Sierra Leone (Fayiah, 2022), the ACA had its work cut
out from inception. Like most of its counterparts, the independence of the ACA was
balanced by the delegation of the power to prosecute cases to the Attorney General.
The ACA got off to a promising start when in 2003, it indicted a former Minister for
illegal possession of diamonds (Global integrity, 2009). Unfortunately, that initial

splash proved hard to sustain, as the sacking of the head of the Commission for

* section 5
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corruption in 2005, and the subsequent withdrawal of DFID s support sounded its

death knell (Fayiah, 2022).

The perceived weaknesses of the ACA necessitated the establishment of a new
commission in 2008. Apart from guaranteeing the independence of the
commission®, the new law provides greater security of tenue for members of the
Commission, as they may only be removed from office upon the setting up of a
tribunal to inquire into their alleged infirmity or misconduct®. Importantly, the Act
also provides the ACA with financial autonomy, by providing for direct appropriation
of its budget from Parliament®. In contrast to the position under the 2008 Act, the
ACA is also empowered to initiate prosecutions based on its own investigations,

rather than based on reports filed with it*.

The strengthened legal framework of the ACA seemed to have paid early dividends,
as the new body instantly began to fare better than its predecessor. The 2010 US
State Department reported that a number of high profile indictments, including two
Ministers, a chief of staff of the Vice President, a member of parliament, as well as
the recovery of about US$ 2 million (US Department of state, 2010). The ACA has
also been credited with inculcating greater awareness of, and abhorrence against,
corruption among the citizenry through its nationwide outreach programs (Fayiah,
2022) As a result of these efforts, Sierra Leone’ s corruption index ratings have
shown a steady improvement from a score of 21 in 2007 to 34 in 2021. It has since
enjoyed a steady improvement in its CPI ranking from 129, 119, to 117 in the 2018,
2019 and 2020 respectively (Transparency International, 2020). The Afro Barometer
corruption perception survey also showed a jump from 40% in 2015 to 66% in 2019

in relation to the fight against corruption. More important, 92% of Sierra Leoneans

% section 9
7 section 4
% section 18
3 section 89
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were reported to be convinced that the new commission “is serious and dedicated to
reducing corruption in the country”®. Therefore, inspite of the reservations about
the use of perceptions as accurate measure of anti-corruption progress, they are a

useful guide to corruption trends which deserves the attention of reformers.

Notwithstanding these apparent improvements, the ACA has not escaped
accusations of targeted prosecutions against the so-called “small fish” and political
opponents. Not least, the recent indictment of the Mayor of the capital city Freetown
has attracted renewed criticism with a newspaper article describing the ACA as
“persistently” attacking and molesting “innocent politicians like the Freetown Mayor
from the main opposition APC party, to primarily smear their good names”™'. Prior to
this, in November 2021, the long serving Auditor General of Sierra Leone who was
due to present the 2020 annual audit of the government finances to Parliament, was
summarily suspended from office by the President pending an investigation into the
work of her office by the Attorney General. She has built a reputation for exposing
significant corruption in the past and given that the Attorney General is a political

appointee of the President, the credibility of the “investigation” highly doubtful®.

4.4 Analysis of the performance of the four ACAs

The above synopsis and the table below of the ACAs in Hong Kong, Botswana,
Nigeria and Sierra Leone show that ACAs are not the silver bullet they are reputed to
be. Rather, they show that their success or failure is a reflection of the strengths and
weaknesses that underline their existence. The lessons from the case studies
provide useful guidance in the testing of discussion our hypotheses in the next

chapter.

42017 national corruption perception survey
“ Abu Shaw, www.theorganiser.net 17 May 2022
2 www.reuters.com 11 November 2021
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ACA

Lessons learnt

Hong Kong and Botswana

Weakness

Strengths

Susceptible to Executive
control due to location in
highest office of the land

Appointment and dismissal
of ACA members
centralised in the Executive

Strong independence, political backing
and adequate resources

Clear reporting lines and strong oversight
Coherent and holistic strategy

Strong public support and outreach
programs

Nigeria and Sierra Leone

Weakness

strength

Uncertain political support
and resources

Political interference

Inadequate
mechanisms

oversight

Absence of holistic and
long-term strategy

Collective action problems

Improved legal frameworks

strong enforcement mechanism

While it is often suggested that countries should copy the models of the successive
ACAs, the above table shows that the success or failure of an ACA is influenced by
the certain key variables, and not just by copying a particular theoretical model. For
this purpose, we have grouped the ACAs of Hong Kong and Botswana, as they
exhibit similar characteristics, which account for their success, and those of Nigeria

and Sierra Leone for reasons of their relative failures.
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1. Independence and political support

The independence of an ACA, particularly from the police, is considered to be a
sine qua non for its effectiveness, as entrusting the police with an anti-corruption
mandate was akin to “a fox guarding the henhouse” (UNDP, 2005). Accordingly, the
success of the ACAs in Hong Kong and Botswana is underpinned primarily by their
stable legal and institutional arrangements. Although concerns have been raised
about political interference in the work of both ACAs by virtue of being located in
the highest office of the land, this is largely offset by the adequate levels of
financial, human and technical support they receive. This is coupled with the
recruitment of persons with unblemished integrity, thus insulating the ACAs from
undue political interference. In addition, they both enjoy strong checks and
balances, with oversight mechanisms that balance out their operational autonomy,
with the four oversight committees in the case of the ICAC, and the supervisory
control of the Attorney General as well as the policing powers of the Ombudsman

over the public service, in the case of the DCEC.

If the above factors facilitated the successes of the ACAs in Hong Kong and
Botswana, it follows that the relative lack of success for the ACAs of Nigeria and
Sierra Leone can be partly attributed to the absence of these factors. In the case of
Nigeria, within a couple of years, two ACAs were established in the form of the ICPC
and the EFCC, with overlapping mandates, both of which faced long drawn out legal
and operational battles with the political elite, without much support of the highest
office. In Sierra Leone, the lack of political commitment was revealed when the first
ACA had to wind up operations when its main financier DFID withdrew its support.
Although allegations of political interference in its work persist, the new ACA
established in 2008 fared has fared much better in terms of financial support, as the

2008 Act provides for the direct appropriation of funds to the ACA by Parliament.
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The above experiences provide a useful guide for The Gambia s ACA. For a start,
even if it is not constitutionally located within the office of the President, the direct
support of the President is crucial if it is to overcome the resistance and outright
obstruction to its work which is expected from those whose interest is conveniently
served by the status quo. Thus, it must have a direct reporting line to the highest
office for the necessary support and protection. In terms of financing, the ACA will
naturally be competing with other public service agencies for the finite resources of
the national budget and so it is crucial that its budget is appropriated directly by the
Parliament, rather than through a line Ministry or even the office of the President, as
that can be prone to manipulation. Even though the support of the President for the
ACA is assumed, it cannot always be taken for granted. Accordingly, the importance
of independent oversight mechanisms similar to the ones established in Hong Kong

cannot be overemphasised.

2. Coherent and holistic strategy

The three-pronged approach of prevention, investigation and awareness raising
adopted by the ACAs of Hong Kong and Botswana have been a key pillar of their
relative success. Beyond the symbolism of the term, both ACAs have given sufficient
attention to all three elements, thus enabling them to take account of past
experiences and develop long term and coherent preventive strategies based on in-
depth studies of the corruption problem they faced. In some cases, there may be a
guestion of maintaining a good balance but there is a more or less inevitable
tendency for the investigation or enforcement component to take precedence, when

in fact the other components are equally important

In contrast, even though the Nigeria and Sierra Leone ACAs were legally mandated

to adopt all three approaches, they have focused more investigation and
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enforcement, with the attendant short-term perspective of punishing corruption

cases without any coherent long-term preventive strategy.

This point also raises an issue of critical importance for The Gambia™s ACA on the
need for a coherent and holistic anti-corruption strategy. The cases of Nigeria and
Sierra Leone exhibit the pitfall of concentrating on investigation and enforcement
mandate of an ACA to the detriment of preventive strategies. As corruption
prevention is a long-term objective, the Gambia ACA must be prepared for a long
haul, with strategies that respond to the peculiarities of the country’s corruption

problem.

3. Public support and outreach

In order to be successful, an ACA needs the support of the whole society, ranging
from ordinary citizens, civil society and the media. As part of its strategy to attract
public support and confidence, both the Hong Kong and Botswana ACAs have taken
strong enforcement actions against high profile targets. In addition, they pay special
attention to each of the numerous reports of corruption it receives from the public
and provide adequate legal protection whistleblowers. Their community outreach
strategy has leveraged on the power of the media through a combination of public
information announcements, documentaries and face to face meetings among
school and university students, as well as the general public to spread the anti-
corruption message and change public attitudes towards corruption. Hong Kong
school curriculum materials, public service announcements, entertainment and
social activities such as ICAC clubs and youth activities have been a mainstay of the

ACA " s strategy for nearly 50 years.

In contrast, the ACA in Nigeria has struggled to win over public support of its
citizens as evident from the low number of reports received viz a viz the size of the
population. The constitutional immunity granted to the President and all state
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Governors as well as the apparent impunity enjoyed by the political elite has
particularly harmed public trust and support for anti-corruption efforts. Instead of
serving as a major partner of the ACA, the media has also been largely captured by
the corrupt elite as evidenced by the campaigns waged against notable anti-

corruption reformists.

A fundamental lesson of the case studies is that an ACA must enjoy the support of
the larger society if it is to succeed. For The Gambia's ACA, it must adhere to the
slogan of “fighting corruption with the people and not for the people” (Johnston M. ,
2020). In this regard, it must prioritise the building and maintenance of a broad-
based coalition of ordinary citizens, civil society and the media, and adopt the right

strategies for that purpose, drawing from the case studies of the ICAC and DCEC.
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CHAPTER 5 - HYPOTHESES

5.1 Hypothesis 1 - An independent and adequately resourced ACA that is able
to undertake preventive, educational and civil society support efforts, is more
effective in controlling corruption than a reactive and ad-hoc approach.

This hypothesis posits that corruption control strategies cannot be based on
reactive and ad-hoc mechanisms, and so the institutional approach is a more
effective corruption control measure. It further posits that for its effectiveness, the
ACA needs to be functionally independent and adequately resourced to engage in
preventive and educational activities rather than just being reactive.

Anti-corruption reform strategy must be a national priority, which dovetails with the
medium to long term objectives of a state s national development agenda. The
Kuala Lumpur Statement on Anti-Corruption Strategy recommends that such
strategies “should be incorporated within broader national development initiatives”.
This ensures that reform programs have the necessary political support and
sustained over a long period of time.

Anti-corruption reform in The Gambia has historically been ad-hoc and reactive,
instead of being systematic and institutionalised. As outlined above, the first
attempt at anti-corruption reform was the enactment of the Special Criminal Courts
Act 1979, which introduced special anti-corruption provisions relating to asset
freezing, seizure and recovery in relation to proceeds of criminal activities and also
created a special court to deal with corruption cases. Thereafter, the 1982
Evaluation of Assets and Properties and Prevention of Corrupt Practices Act made a
half-hearted attempt at institutionalisation by creating an assets evaluation
commission which barely lasted for about four years. In explaining why the
commission was abolished, the then Attorney General Justice Hassan Jallow noted
that the complaints system adopted by the Commission was inadequate as the

Commission was to be moved only where it received a report of complaint of
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corruption and could not act suo muto even in the face of apparent malfeasance. On
the other hand, there was no whistleblower protection mechanism, which made it
difficult for people to volunteer information in a small and socially interconnected
country like The Gambia. In fact, the Act unwittingly made the act of whistleblowing
a legally risky venture, by criminalising the giving of a false report or information to
the Commission. In the end, these challenges sounded the death knell of the
Commission and ensured the failure of this anti-corruption experiment (Jallow,
2012). The Special Criminal Court was also abolished for the avowed and
unconvincing reason that its exclusive jurisdiction to hear corruption cases created
a limitation in the fight against corruption. Accordingly, the Criminal Code was
amended in 1986 to incorporate the provisions of the Special Criminal Court Act in
the regular courts (Jallow, 2012).

From the failed experiment of creating an Assets Evaluation Commission in 1982 to
the still birth of the 2012 Anti-corruption Act, the adoption of a systematic and an
institutionalised approach to anti-corruption reform has been largely elusive in The
Gambia. The failure to adopt a sustainable institutional approach to anti-corruption
reform meant that the Government was unable to develop a systematic approach to
the fight against corruption and so it resorted to the largely ineffective practice of
prosecuting people in the regular courts and setting up commissions of inquiry in
cases of large scale institutional malfeasance. The government failed to pay heed to
the warnings of renowed author James Clear, that “the cardinal rule of behaviour
change: what gets rewarded gets repeated. What gets punished, gets avoided. Don’t
reward behaviour you don’t want to see repeated” (Clear, 2018). Therefore, it is not
surprisingly that the failure of the ad-hoc strategy to stem the tide of corruption
provided fertile grounds for the overthrow of the PPP Government on July 22" 1994.
Unfortunately, the 1994 coup changed the government but brought no change in

the government’s anti-corruption strategy, as the succeeding regime of continued
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the practice of setting up ad-hoc commissions of inquiry in reaction to every major

scandal between 1994 and 2016.

After the change of regime 2017, the ad-hoc commission of inquiry dubbed “the
Janneh Commission of Inquiry”, corruption investigations and the successful asset
recovery exercise led to a respectable improvement in The Gambia s Transparency
International Corruption Perception Index from a score of 26 out of 100 in 2016,
with a ranking of 145, to a score of 37 out of 100 in 2020, with a ranking of 102
(Transparency International, 2020). However, given the governance trajectory the
country was undergoing prior to the change of regime in 2017, it can be argued that
the improved scores is more reflective of the improved levels of governance
especially in the Judiciary and other law enforcement agencies. Accordingly, beyond
these improved numbers, the jury is still out on whether there is any reduction in
corruption, in the absence of an institutional mechanism to check corruption. Infact,
the 2021 Afrobarometer survey reports that majority of Gambians think that
corruption is on the rise and that the Government is not doing enough to fight it
(Afrobarometer, 2021).

In the survey carried out in this research, majority of the respondents attribute a
large part of the failure of the ad-hoc anti-corruption reform efforts in The Gambia
to the absence of follow up mechanisms on the recommendations of the various
commissions of inquiries established over time. This is a direct consequence of the
ad-hoc nature of corruption reform because as the saying goes “what is everyone's
responsibility is no-one’s responsibility. What we have learned from Hong Kong s
success story is that anti-corruption reform requires a sustained and persistent
effort and only an institutional set up can guarantee that, otherwise reform efforts
can easily lose steam.

Our case studies of the ACAs in Hong Kong, Botswana, Nigeria and Sierra Leone

show that each of these countries had big problems with entrenched corruption
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prior to the paradigm shift from the system of ad-hoc commissions of inquiry, to the
establishment of an ACA, which led improved results for anti-corruption reform,
albeit with contrasting rates of success.

However, we further argue that the mere establishment of an ACA is not enough for
improved anti-corruption performance. A comparative analysis of the ICAC and ICPC
shows that a major determinant of the varying degrees of success between Hong
Kong's ICAC and Nigeria's ACAs has been the financial and human resources
committed to their operations. According to Enweremadu, on the one hand, by ICAC
employed 1,148 staff members, out of which 69% were investigators and only 7%
were administrators. On the other hand, in 2004, ICPC had a staff complement of
294, out of which only 9% were investigators (Enweremadu D., 2012).

The allocation of adequate financial and human resources to an ACA helps to
entrench and stabilise the institution beyond the tenure in office of the political
leaders who established it. In the case of Hong Kong, Scott observed that even when
political will for corruption control declined after 2007, ICAC s processes and
structures remained robust due to the “sound practices and social trust which had
been accumulated over three decades of successful corruption prevention” (Scott I.
G., 2019, p. 58). In contrast, due to their inadequate legal frameworks and support
mechanisms, the fortunes of the ACAs in Nigeria and Sierra Leone have been
swinging according to the whims and caprices of the regimes in power. In Nigeria,
the President of the country may remove members of the ACA** and this weak legal
framework and absence of adequate financial and human resources have
contributed to the inefficiency of both the ICPC. Even though the EFCC fared much
better, its progress was also compromised when its respected Chairman Nuhu
Ribadu was unceremoniously removed from office as soon as President Obasanjo

left office (Enweremadu, 2012). In Sierra Leone, from its establishment in 2000 to

* section 3(2) EFCC Act
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2018, the ACA was described as “little more than a paper tiger” largely due to
inadequate legal framework and huge funding gaps (Fayiah, 2022, p. 40).

Conclusion

From a comparison of the ad-hoc and institutional approaches to anti-corruption
reform, we can conclude that the latter is a more effective approach. This is because
corruption is a systemic issue which needs to be comprehensively dealt with and an
ACA is better placed than the existing state institutions which are more likely to be
embroiled into the same systemic corruption it is mandated to fight. Accordingly, as
the case studies have shown, corruption was worse before the creation of their
respective ACAs than after. In our view, this is not a coincidence, as an ACA has a
better potential to create an “island of integrity” to fight corruption. However, the
varied performances of the four ACAs in our case study have also proved that an
ACA is not a silver bullet, rather it needs the combination of strong independence
from external political influences and adequate human and financial resources to

have the necessary impact in the control of corruption.

5.2 Hypothesis 2: An ACA needs to first build its own integrity, and adopt
coherent and holistic strategies that are appropriate for the governance
environment it finds itself in, and the type of corruption problem it is dealing
with.

This hypothesis posits that to be effective, an ACA needs to adopt strategies that
are appropriate for the governance environment and type of corruption problem it is

dealing with, rather than through copying “best practices” from elsewhere.

Integrity

In order for an ACA to be effective and generate popular support for its work, it
must build its own internal integrity, through the recruitment of persons of
unblemished character, the application of strict internal discipline, and the
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impartiality with which it carries out its work, devoid of political interference. In this
regard, Professor Quah posits that “ACA"s that become attack dogs against the
government s political opponents are ineffective” (Quah J. , 2017). Since their
establishment, both the ACAs in Hong Kong and Botswana have established a strong
reputation for impartiality by investigating senior political and public servants, not
least the convention and imprisonment of former chief executive Donald Tsang in
2017 (Quah J. , 2017). In contrast, one of the biggest impediments to the ACA"s in
Nigeria and Sierra Leone generating popular support is their politicisation of their
work, through the selective treatment of cases and their use as attack dogs against
perceived opponents of the regime in power. Enweremadu argues that because of
the strong network of the political elite, the EFCC mostly captured the “small fish” in
its net and the few big fish who were convicted either benefitted from a plea deal or
were either granted a presidential pardon. The cases of Tafa Balogan and Salusi
Buhari, the former speaker of the House of Representatives who was convicted for
age falsification and pardoned by President Obasanjo, are instructive in this regard.
President Obasanjo was particularly accused of using the EFCC to fight against
perceived opponents of his third term bid including his former Vice President Atiku
Abubacarr. The ACA in Sierra Leone is similarly accused of the partial application of
the law. The much-cited case is that of a former ruling party Mayor of Freetown who
was accused of embezzling millions of US Dollars but was only charged for 12,000
US Dollars (Fayiah, 2022). In contrast, the recent investigation of the opposition

Mayor of Freetown by the ACA has been viewed as largely politically motivated*.

Strategies
An ACA needs to adopt a coherent and holistic strategy that accords with the
governance environment and type of corruption prevalent in the society. It goes

without saying that corruption manifests itself differently in different countries and

* Abu Shaw. www.theorganiser.net 17 May 2022
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inevitably require different strategies to counter it. The Kuala Lumpur Statement on
Anti-Corruption Strategy recommends that “states must take into account their
particular political, social, economic and cultural context when designing anti-
corruption strategies” (UNODC, 2013). What is effective in controlling corruption in
one jurisdiction can be largely inappropriate in another jurisdiction and so the
wholesale transplantation of “best practices” from jurisdictions with different
corruption problems and governance realities may be a recipe for failure (Johnston
M., 2020). Importantly, corruption may change form and characteristics in response
to policy attacks against it. This requires the adoption of strategies that gradually
disrupt the governance systems and structures that enable corruption. Accordingly,
there is need to properly diagnose the nature of the corruption problem faced by
the country before setting about to design the strategy to confront it. A good
example of an analytical approach is the Types, Actors, Sectors and Problems
equation (TASP) analysis proferred by Adam Graycar (Graycar, 2015).

In this regard, Johnston also articulated different manifestations of corruption based
on the socio-political and economic environment, dubbed “syndromes of corruption”
(Johnston M., 2014). According to this characterisation -

1) Influence Markets corruption occurs in economically advanced countries with
mature institutions, where legally acceptable avenues are utilised to perpetrate
private interests through such means as campaign financing by strong lobby
groups;

2) Elite Cartels corruption occurs in societies with moderately strong institutions
where elites and their cronies dominate the political and economic space, with little
or no accountability;

3) Oligarch and Clans corruption occurs in an environment of very weak institutions
and rule of law, where few elites dominate by hook or by crook and anti-corruption

work is more-risky than its gains;
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4) Official Moguls corruption occurs in an environment of near autocracy where rule
by law and impunity prevails, with next to zero political will to change the corrupt
status quo.

Another important distinction is outlined in supply side as opposed to the demand
side of corruption; which are referred to as “greed” and “need” corruption,
respectively. The term greed corruption refers to the type of corruption perpetrated
by people to gain special unfair advantages such as unfairly winning bids. On the
other hand, need corruption is used to refer to the type of corruption fueled by the
desire of people to access “fair treatment” such as access to basic health services or
a public-sector job (Bauhr, 2016). Bauhr posits that the attitude and willingness of
citizens to fight against corruption is largely contingent on the type of corruption
prevalent in a country, with the tolerance level for greed corruption far less than
need corruption. Accordingly, it is suggested that an understanding of “the
difference between need and greed corruption contributes to better explaining the
societal reaction to corruption and, by implication, the anti-corruption potential of
institutional and accountability reforms” (Bauhr, 2016 p.2).

In his seminal work on political settlements, Mushtaq Khan explained how “policies
and institutions that worked well in some contexts appeared to achieve much poorer
results in others” (Khan M. , 2017, p. 636). He went on to explain that a
fundamental reason for such outcomes in developing countries is the absence of
genuine rule of law due to the absence of strong institutions who are interested and
can enforce the respect for rules by all. In such an environment, corruption becomes
systemic and anti-corruption reform cannot simply consist of setting up an ACA.
Instead, a holistic approach that enables the people to question and demand a
recalibration of the distribution of organisational power may stand a better chance

of success. Johnston builds on this proposition by drawing an analogy with modern
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day advanced nations whose success is attributed to long and contentious struggles
for justice and fairness by their citizens.

Another important component of the governance environment which determines an
ACAs fortunes, is the credibility of the country's leadership. For our purpose,
credible leadership refers to matching anti-corruption rhetoric with sustained
political support for the work of an ACA. It also includes setting the tone for anti-
corruption reform and as observed by former World Bank President James
Wolfensohn, “national leaders have to take a stand” (Okonjo-lweala N. , 2018, p.
123). Our case studies show that the success story of Hong Kong s ICAC is largely
credited to the committed and credible leadership of Governor MaclLehose who
established it and his successors in office (Scott I. G., 2019). In this regard, when
corruption reports dramatically rose in the mid 1990 s sparking fears of a slide
back to pre-1974 levels, the political leadership in Hong Kong was “generally
supportive and willing to provide additional resources when the ICAC signalled it
needed assistance” (Scott I. G., 2019, p. 62). Botswana's success is similarly
predicated on the good governance it has enjoyed since independence, and the

highly credible leadership support provided to the ACA since its establishment.

In contrast, Nigeria and Sierra Leone have both suffered long periods of mal-
governance and indifferent leadership for anti-corruption reform, and infact,
corruption has been the major excuse for the five-military coup d etats in Nigeria
since 1966, as well as the civil war in Sierra Leone. Perhaps the most obvious stain
on the credibility of Nigeria s anti-corruption efforts is the unwillingness of the
political leadership to subject themselves to accountability, through the
constitutional immunity granted to them®. Infact, Ogundiya et al posit that “it has
been a fact of history in Nigeria that regimes that harbour corruption tend to last

longer than regimes that abhorred corruption” (Ogundiya, 2011, p. 196). As noted

* section 308 of the federal constitution 1999

60



earlier, the civil war in sierra Leone was largely attributed to the one-party system of
governance and the attendant widespread corruption among politicians and civil
servants (Thompson, 1997). Accordingly, one can draw a direct correlation between
the absence of good governance and credible leadership in these countries and the

relative ineffectiveness of their ACAs.

Strategic direction

In terms of strategic direction, it goes without saying that it is practically impossible
for an ACA to deal with all types of corruption at the same time. The history of the
establishment of the ICAC also show the importance of capitalising on a major
national scandal by dealing with it swiftly and decisively (Johnston M. , 2020).
Accordingly, an ACA needs to first identify the most serious forms of corruption or a
major scandal in a country, around which a consensus can be built to build support
and make a lasting impression i.e. the so called low hanging fruit. In addition, an
ACA needs to adopt a systematic and long-term view of corruption control to build
confidence amongst the population that it is possible to make progress and to build
the necessary support for the reform agenda. Both ACAs in Hong Kong and
Botswana have effectively deployed the three-pronged strategy of law enforcement,
prevention and public education as a long-term project, rather than a short-term
project which fizzles out after the initial euphoria.

Conclusion

Our case studies have shown that the success of an ACA is largely dependent on the
adoption of appropriate strategies. In this light, the effectiveness of the Hong Kong
and Botswana ACAs did not occur in a vacuum. Rather, the adoption of long term
strategic direction within the context of their governance contexts played a major
part in providing those ACAs with the much-needed political support and resources

to effectively carry out their mandate.
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On the other hand, the absence of a long-term vision within the turbulent
governance environment in Nigeria and Sierra Leone have contributed in no small
measure to the relative lack of success of the ACAs. The ACAs in both countries
have over time been embroiled in the political chess games of politicians and used
as weapons against political opponents. As a result, they have not been able to
develop appropriate long-term strategies devoid of political interference, to reach

the required standard of institutionalization and autonomy.

5.3 Hypothesis 3: An ACA needs to view anti-corruption reform through the lens
of the alternative theory of collective action in order to formulate appropriate
response strategies.

This hypothesis posits that the anti-corruption response strategy adopted by an ACA
is a major determinant of its success or failure and accordingly prescribes the
adoption of the collective action theory as a complement to the principal-agent
theory.

One of the most important reasons why corruption reform strategies have not
produced the desired outcomes is because reformists have remained trapped in the
conventional wisdom that corruption is driven by the principal-agent problem
(Persson A. , 2013). In its application to political corruption, this theory which is
founded on the theory of the firm, posits that where a principal (the citizens)
delegates a responsibility to an agent (i.e. the elected political leaders), it is often
the case such an agent is induced to engage in acts which are contrary to the
interest of the principal (Zapata, 2018). This theory also found expression in the
famous formulation of corruption being equal monopoly plus discretion minus
accountability (Klitgaard, 1988). The theory further holds that agents usually have
more information than their principals in relation to transactions delegated to them,
leading to an “information asymmetry”, enabling the agent to override the

principal s interest for his private gain. Accordingly, it proceeds to prescribe that
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the best response to this is to tighten the rules of engagement with greater control
and oversight mechanisms as well as penalties. In this regard, Klitgaard
recommended the following measures to control corruption (Klitgaard, 2000) -

a) selecting competent and honest Agents;

b) create incentives to reward good behaviour and penalties for misconduct;

¢) create mechanisms for obtaining information about corrupt behaviour;

d) circumscribing official discretion; and

e) emphasise the moral costs of corruption and accountability.
Notwithstanding its appeal, an interrogation of the assumptions underlying the
principal agent theory reveals its inherent shortcomings as an effective anti-
corruption tool. In its application to political corruption, the theory assumes the
existence of principled principals who are willing and able to hold the agents
accountable i.e. citizens who will monitor and sanction political leaders for acts of
corruption (Andvig J. F., 2001). One of the manifestations of a weak rule of law in
countries afflicted with endemic corruption is high level of tolerance for corrupt
leadership, contrary to the prediction of the principal-agent theory. Miller goes as
far as saying that “despite the fact that the majority of individuals living in
thoroughly corrupt settings are not inherently corrupt, they still seem to be
corruptible” (Miller, 2006). In such a situation, the society is trapped in a vicious
cycle of corruption because on the one hand, people engage in corruption even if
they disapprove of corrupt behaviour because that’s what everyone seems to be
doing and they have no reason to believe that even if they stop, anyone else will
stop. On the other hand, each person looks up to the next person and expects him
or her to take the lead in raising objection to corrupt behaviour, with no end in
sight. This leads to what has been described as collective action problem of the
second order (Ostrom, 1998). In a study carried out in Uganda and Kenya, two

countries deemed to be afflicted with systemic corruption, Persson et al reported
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that a majority of the respondents interviewed failed to report corruption because in
their view, it would not make any difference to do so. The following conversation
which took place with two of their respondents adequately captures the mood in a
society afflicted with collective action problem (Persson A., 2013) -
“A: People see it [and think it is morally wrong] but have nothing to do. They
see it as the order of the day. It has become normal. They don 't care because
they want to access something and if you want to ease the way of getting it
you have to involve corruption and you solve your problems. So it is very hard
to eliminate it.
B: .... | feel guilty at the end of the day but it’s the society.
A: Exactly. Because ethically we are not supposed to, but the circumstances....
B: Anyway that is life.... Anyway, you look at the surroundings, it is the
circumstances..... it is that feeling that if | don’t take it, it is going to be taken
by somebody else.”
The study also underscored some of the reasons behind this collective apathy
towards corruption such as the potentially risks associated with reporting corruption
perpetrated by powerful public officials such as the Police vis a vis the benefit and
citizens taking cue from the tone being set from above that corruption pays. The
end result of this collective action problem is that there is no critical mass of
citizens who are ready or interested in backing anti-corruption reform. Our survey of
the public’s attitude towards corruption in The Gambia has also revealed similar
results to the above study.
However, it is one thing to diagnose the problem but the bigger issue is to devise an
appropriate response. Klitgaard succinctly explains the issue in the following words-
“‘when systems are thoroughly corrupted, there may be little, if any, political
will to reform them. Calling for better agents, improved incentives, better
information, more competition, less official discretion, and higher economic
and social costs is well and good. But who is going to listen? Who is going to
act? The usual anti-corruption remedies may not work. Now what? (Klitgaard,
1988)

An underlying reason for the problem of collective action is the lack of trust among

citizens about how fair their fellow citizens will be prepared to act in pursuance of
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any anti-corruption reform process. Therefore, a key part of the policy response will
have to be revolve around how beat the cynicism and to build trust and reciprocity
among citizens (Ostrom, 1990). Larry diamond goes further to suggest a
“revolutionary change in institutions” as a more durable policy response (Diamond,
2007), whilst Mungiu-Pippidi proposes a paradigm shift from particularism to
universalism i.e. individualistic thinking based on devotion to special interest or
group, to a selfless concern for others without any subjective distinctions (Mungiu-
Pippidi A., 2006). Taking cue from the success stories of Hong Kong and Botswana,
it is argued that the role of the political leadership in setting the anti-corruption
tone is indispensable to this paradigm shift (Root, 1996). In addition, the
seriousness with which these ACAs take their preventive and public education
mandate goes some way in explaining their effectiveness in overcoming the
collective action problems of anti-corruption reform.

Conclusion

An ACA cannot be effective in curbing corruption in a country suffering from
systemic corruption by applying the conventional principal-agent theory of anti-
corruption reform, because the underlying assumptions do not hold true in such
situations. This goes a long way in explaining the disparity in the performance of
ACAs in Hong Kong and Botswana, which have a more socially embedded anti-
corruption reform strategy, as opposed to those of like Sierra Leone and Nigeria,
whose reform strategy have not been tailored to the endemic nature of their

corruption and the attendant collective action problems.
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Hypothesis 4: An ACA needs to foster and sustain partnerships with citizens,
civil society groups and organisations, and the media, in order to have a
greater chance of success.

This hypothesis posits that an ACA cannot succeed on its own, and so it needs to
carry along the whole society, consisting of ordinary citizens, organized civil society
and the media.

Citizen engagement

it is axiomatic that the war against corruption needs to be waged from various
angles and “the approach of building resistance to corruption within society” is
deemed to be more effective (Johnston M. , 2022). No matter how well funded and
administered an ACA s, it still represents the imposition of reform from the top,
and so a key to its success is support and collaboration from below, in the form of
citizens civil society and the media.

Botswana and Hong Kong's ACA citizen engagement strategy epitomises the
efficacy of the what Johnston refers to as fighting reform with people and not for
them (Johnston M. , 2020). Under its prevention and public education mandate,
ICAC has sought to attack the root causes of corruption through an emphasis on
societal values such as personal integrity (Scott I. , 2013). As explained earlier in
this thesis, both ACAs sought to engender and maintain the trust of the citizens by
ensuring that each report of corruption is given the necessary attention as well as
providing legal safeguards for whistleblowers. In addition, their outreach
departments have also engendered a better understanding of corruption through
public education campaigns against corruption. ICAC has also distinguished itself in
developing anti-corruption messages based on “deep-rooted Confucian values and
beliefs of an honest, righteous, benevolent and upright individual” (Chan, 2005).
However, in countries afflicted with endemic corruption such as Sierra Leone and

Nigeria, it will be foolhardy to assume that citizens will naturally buy into anti-
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corruption reform agenda of an ACA on the simple understanding that the reduction
of corruption will lead to a better life for all Johnston M. , 2020). In such societies,
one of the biggest obstacles to mobilising citizen support against interest of the
corrupt elite is the dependency syndrome. More often than not, in those societies
the government fails to provide the basic public services such as access to
education and healthcare and so these corrupt elites step into this void and portray
themselves as the philanthropists and benefactors of the poor through schemes
such as the provision scholarships for their children or digging a borehole to supply
clean water to a village (M., 2017). Accordingly, the ACAs in both countries have
found it tough to mobilise mass citizen support against corrupt benefactors.

Civil society

Mingiu-Pippidi has observed that there is a strong correlation between successful
anti-corruption efforts and the presence of a strong civil society (Mungiu-Pippidi A. ,
2015). The emergence and contribution of Transparency International to anti-
corruption discourse in the past three decades is testimony to this fact. In countries
afflicted with endemic corruption, it is very likely that the governments and their
agencies may likely lose the moral authority to spearhead an anti-corruption drive,
as citizens would often lose trust in the ability or willingness of the government to
match rhetoric with action. As a creation of the government, an ACA will need the
approval and support of civil society organisations (CSO) representing a broad range
of public interests. In addition, CSOs can also be independent monitors of reform
programs of an ACA to keep it on track.

However, in countries afflicted with endemic corruption, civil society organisations
are generally inhibited by lack of resources and inadequate capacity to deliver on
their mandate. Compared to the traditional issues of access to basic human
livelihood, there is an under-appreciation of the importance and linkages of the fight

against corruption to these human livelihood issues. As a result, not only do civil

67



society actors lack the necessary expertise and experience to effectively carry the
message to its varied constituents, they also become vulnerable to direct and
indirect muzzling by the government. This can range from the introduction of
stringent rules to register and operate, to the lack of cooperation from government
institutions and the attendant hoarding of information that is vital to their work
(OECD, 2003). In addition, the competition for resources leads to serious under-
funding of their programs and activities. In the end, this leads to the pollution of the
civic space through the paradox of “Government Organised Non-Governmental
Organisations” (GONGOs). These are organisations funded by a corrupt or
repressive government who outwardly portray themselves as non-governmental
organisations representing citizens interests, when in actual fact they are engaged
in image laundering for the government (Naim, 2007).

In order to avert going into a head-long collision with an unfriendly government
apparatus, there is a need to aim for the target via indirect routes rather than
through dedicated anti-corruption civil society organisations. As Daniel Kaufman
rightly observed “we can no longer fight corruption by simply fighting corruption
alone” (Kaufman, 2012). Furthermore, Johnston posits that anti-corruption reform
must speak to the ideals of justice and fairness and touted as a solution to the
everyday problems of the society such as fair and equitable access to healthcare,
education and utility services (Johnston M. , 2020). There is much to like about such
a proposition, but it is also prudent to bear in mind that as it is prone to the
collective action problem highlighted above. In addition, the entrenched interests
that benefit from a corrupt status quo will not easily suddenly fold or give in to an
anti-corruption campaign, bearing in mind the age-old truism that “when you fight
corruption it fights back”.

Another way to deal with the problem of staying power of civil society and the likely

backlash of entrenched interests is through whistleblower protection that
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guarantees anonymity of reporting persons. The importance of whistleblowers in
confronting corruption has been expressly recognised by both the UNCAC* and
AUCPCC* by enjoining States Parties to “take appropriate measures in accordance
with its domestic legal system and within its means to provide effective protection
from potential retaliation or intimidation for witnesses and experts who give
testimony concerning” corruption offences. An OECD report refers to whistleblower
protection as “the ultimate line of defense for safeguarding the public interest”
(OECD, 2016). The success of the ACAs in Hong Kong and Botswana in generating
increased numbers of corruption reports is largely attributed to the safe and reliable
whistleblower protection laws and systems introduced by them. In contrast, both
Nigeria and Sierra Leone do not have a comprehensive whistleblower law. The Sierra
Leone ACA offers whistleblowers a reward of 10 percent of the total amount
recovered from a successful prosecution, and has a whistleblower protection
policy*. However, without a comprehensive legal protection, it remains unclear how

much value whistleblowers have added to the ACA s work. For Nigeria.

In the absence of an effective whistleblower protection, an ACA can also establish
partnerships with CSOs who have developed a leverage on modern technology to
detect and quantify the levels of corruption within the country. In Nigeria, the web
application called Tracka enables citizens to report embezzlement of project funds
(Rotberg, 2017) Similarly, in India and Kenya, ordinary citizens have set up the
website called “I paid a bribe” seeks to document and empower citizens to
anonymously report acts of corruption in accessing government services. This
enabled the tracing of the institutions and transactions most prone to bribery
(Kannaiah, 2016). These avenues can play a critical role in providing informed

feedback to state institutions on corruption and harnessing the collective energy of

6 article 32
7 article 5(6)
*8 sections 81 and 82 Anti-corruption Act 2008
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citizens into actions that will complement the efforts of an anti-corruption agency.
These innovative citizen platforms are very effective in capturing petty corruption
but they are less so for cases of grand corruption which information is usually
beyond the direct knowledge of ordinary citizens (Rotberg, 2017).

Leveraging social media

As opposed to traditional media, the rise of social media in the past two decades
has also provided a safer and more effective avenue to expose the corruption of the
elite and the State actors, by empowering citizens and strengthening civil society in
their anti-corruption drive. It is suggested by Jha (Jha C. , 2017) that social media,
especially its Facebook proxy contributes to anti-corruption reform in the following
ways -

a) As opposed to traditional media, it is much more difficult to control or
suppress social media since they enable multi-way communication of
information;

b) It helps to amplify the voices of victims of extortive corruption by enabling
them to share their experiences with a very large audience;

¢) It is a cheap and speedy means of sharing information and reaching a
larger audience to organise public protests against corruption;

d) The interpersonal relationships among users of social media platforms
such as Facebook gives credence to reports of corruption and reinforces
the spirit of solidarity with victims of corruption; a possible solution to the
collective action problem.

Beyond the aforesaid potentials, from a study of Facebook penetration as a proxy
for social media and corruption, it has been suggested that there is a negative
correlation between Facebook penetration and corruption, especially in countries

having low press freedom (DiRenzo, 2007).
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Grassroots networks

As an alternative to formal CSOs, an ACA can also seek useful partnerships with
informal grassroots networks which do not necessarily have a dedicated anti-
corruption agenda. Given the perils of anti-corruption reform and the weakness of
formal civil society organisations, Johnston suggested that these types of networks
offer qualities of greater durability and versatility Johnston M. , 2020). The public
purposes for which these networks are set for can serve as building blocks for
agitation against the manifestations of certain types corruption down the line. For
example, if public officials extort payments from citizens before they can access
public services such as health, education and water and electricity connections,
these networks may have already built up the legitimacy and force to lead a demand
for the reform of the status quo.

Johnston further suggested that countries that are considered to have reached the
state of good governance go there as a result of long periods of contention over
resources and political power and their uses. These contentions involved a process
of give and take up to a point where the contending forces were able to arrive at an
equilibrium. As an example of how these contentions have played out in history,
Johnston cites the history of the English Monarchy which enjoyed near absolute
powers for centuries until a series of challenges were mounted against the abuses of
these powers which culminated in the adoption of the Magna Carter as a
compromise document between the powers of the monarch and the rights of
citizens (Johnston M., 2020).

The media

Perhaps the most critical partner of the ACA is the independent media that not only
educates the public about corruption but has the capacity to investigate and expose
corrupt behaviour. The independent media has long been recognised as one of the

essential pillars in checking the abuse of executive abuse, hence its tag as “the
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fourth estate” of the state. Independent media refers to “commercial, public service
or community media that works largely in the public interest and is reasonably free
of influence from government, political, commercial, factional or other interests”
(Deane, 2016, p. 4). As an activity that relies to a large extent on secrecy to thrive,
one important anti-corruption tool is an independent media that can foster
transparency and accountability. A big part of anti-corruption reform is the need for
preventive measures and the shaping of public norms and expectations. Arnold and
Lal posited that the media “can play a vital role in unveiling corruption, framing
corruption as a public problem, suggesting solutions and generally empowering
citizens to fight corruption (Arnold, 2012).

Notwithstanding suggestions in some quarters to the contrary (World Bank, 2016),
there is strong evidence supporting the crucial role of the media in reducing
corruption. In 2015, the UK Department for International Development (DFID)
commissioned a review of 51 developed and developing countries found a positive
correlation between a free media and levels of corruption. Mungiu-Pippidi also
“found evidence that a society can constrain those who have better opportunities to

spoil public resources if free media, civil society, and critical citizens are strong

enough” (Mungiu-Pippidi A. , 2015). Furthermore, a number of studies have

suggested clear and direct link between the efficiency of civil society organisations
in holding government to account and the media (Lindstedt, 2010). The media’s
role in anti-corruption reform can be summarised as follows -

a) in a state beset with endemic corruption, the ruling elite thrive on the
ignorance of the populace. It therefore follows that perhaps the biggest fear
of an elected government is an enlightened voter population. In such a case,
the media s investigation and reporting of corruption will not only help

enlighten citizens, but it will also empower them to hold politicians to
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account by voting them out of office. This has the potential of taking anti-
corruption reform more seriously.

b) It goes without saying that the media s reach and influence will help in the
citizens understanding of corruption and its manifestations. In turn, this will
make it more difficult to manipulate information and engender political
consciousness and participation within the population.

c¢) A characteristic of a country afflicted with endemic corruption is that corrupt
practices “become so institutionalised in everyday society that citizens view
them as fixed and incontestable” (Panth, Changing norms is key to fighting
everyday corruption, 2011). Changing such social norms requires not just the
citizens to aspire a change but to believe that change is indeed possible. The
inherent power of the media in shaping public opinion and norms can help in
creating and disseminating this “can do” mentality among the citizenry.

Taking cue from the above, ICAC has been able to successfully use the media as an
integral part of its preventive and public education programs in Hong Kong. These
include creative messaging through public service announcements and television
dramas that show the devastating impact of corruption (Johnston M. , 2022).

Notwithstanding the strong anecdotal evidence on the correlation between an
independent media and corruption, the problems posed by the political and
economic complexities of countries afflicted with endemic corruption cannot be
taken for granted. As noted above, there is always a strong push back against ant-
corruption reform from those with a strong interest in maintaining the status quo.
The importance of the media in the fight against their entrenched interests is not
lost on them and so they are prepared to go to extra lengths in their fight back.
Accordingly, the media can itself be part of the corruption problem if it is
successfully infiltrated by corrupt elites who can buy their integrity. Therefore, it is

worthy to note that the media s role in anti-corruption war can be a double-edged
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sword in that it can also be weaponised by those with a vested interest in
entrenched corruption as part of their fightback against anti-corruption reforms. A
report about the activities of President Alberto Fujimori's secret police chief,
Vladimiro Montesinos Torres revealed that in a bid suppress corruption stories,
bribes paid to television owners was 100 times larger than those paid to politicians
and Judges (McMillan J. , 2004). A crucial challenge for the media is the battle to
establish and maintain a critical mass of independent media institutions who can be
trusted by the population as a trustworthy source of information.

Conclusion

From the analysis above, we can conclude that no matter how well resourced an ACA
is, it will constantly be engaged in a battle of the hearts and minds of the people for
whom the reform is supposed to serve. Accordingly, the success or failure of its
reform program is largely dependent on the levarage on the media. Therefore, it is
imperative for an ACA to have the media on its side in the battle for anti-corruption

reform.

74



CHAPTER 6: CONCLUSIONS AND RECOMMENDATIONS

6.1 Conclusions

Through the use of empirical data, from case studies to a mini survey, this thesis
has demonstrated that ACAs may be a necessary tool to reduce corruption, but they
are by no means an end in themselves. The effectiveness of an ACA is determined
by key building blocks and accordingly, this research sought to find out what are
these key building blocks that affect their success, failure or mixed results. Having
tested the hypotheses laid down in chapter 5 through our survey and case studies,
this thesis has demonstrated that although the institutional approach to anti-
corruption reform is more efficacious than ad-hoc measures, the degree of high
level support, and the adequacy of the resources allocated to an ACA determines its
success or failure. Accordingly, we have found that the more successful ACAs are
those that enjoy high-level political support and have adequate resource allocated to

them, whilst the opposite is true of the less successful ones.

The research findings also indicate that an ACA"s own integrity and adoption of the
appropriate anti-corruption reform strategies that accord with the type of corruption
it is confronted with, is a major determinant of its success. Accordingly, the more
successful ACAs are those that have adopted a holistic and long-term view of anti-
corruption reform that pays as much attention to its preventive and education
mandate, as its law enforcement mandate. On the other hand, ACAs that seek the
elusive “best practices” in the short term, without the attendant strategies that

respond to the peculiarities of its own realities, have been less successful.

The research also found that the conventional principal-agent theory that underpin
anti-corruption reform has largely failed because the underlying presumptions on
which it is premised on do not hold true in societies facing endemic corruption. An

ACA has a higher chance of success by understanding corruption through the lens
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of the alternative theory of collective action. Acccordingly, it needs to build links to
society via education, social activities, and clubs, in ways comparable to Hong
Kong's ICAC, but with a keen eye on customs, values, and expectations in The

Gambia.

Finally, the findings of the thesis show that an ACA cannot fight corruption alone.
Accordingly, ACAs that have built and sustained the trust and support of its citizens
through the effective use of social values and the media, have been more successful
in their anti-corruption reform efforts than those that have failed to harness the
trust and confidence of the society. As De Sousa aptly concludes “there are no silver
bullets, but a mixture of successes and failures and no quick fixes, but a long and

hard learning process” (De Sousa, 2010).

6.2 Recommendations

In the light of our research findings, we make the following recommendations to

ensure the effectiveness of The Gambia™s ACA -

First, we recommend that beyond the establishment of an ACA, there is an urgent
need to safeguard its independence and ensure that it is endowed with adequate
financial, human and technical resources to enable it perform its preventive,
educational and enforcement duties. It goes without saying that all newly
established institutions that seek to effect change undergo teething problems due
to a combination of factors, not least the resistance offered by beneficiaries of the
status quo. In this regard, a deliberate and systematic effort must be made to
provide the ACA with strong political support and insulate it from the influences of
entrenched corrupt forces. This should be complemented by adequate checks and
balances through a system of multiple reporting lines or oversight bodies, to avoid
its capture by any one arm of the state. In addition, there must be a secure and

consistent source of funding to safeguard its autonomy, through such means direct
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appropriation by Parliament of a threshold percentage of the national budget. As De
Speville rightly points out, the government must be willing “to provide adequate

funding, realizing that overcoming corruption will be expensive” (De Speville, 1997)

2. Second, the ACA must build its own integrity before it can have the moral
standing to preach integrity and lead the anti-corruption reform within the state. In
this light, it must start with the recruitment of persons with impeccable character,
have a robust internal disciplinary system, ensure the fair application of the rules,
and resist all attempts to politicize its work, either by compromising its standards in

favour of certain groups or being used as an attack dog against political opponents.

3. Third, the ACA must adopt a holistic and long-term strategy against corruption. In
this light, it must pay equal attention to its preventive, investigative and education
mandate, and avoid the temptation of overly concentrating on enforcement actions
that make headline news, without dealing with the root causes of corruption. This is
essential if it is to help build resistance to corruption, and support for reform linked
to social self-interest, in the borader society. Equally important is the need to
undertake a comprehensive study and understanding of the governance
environment, and the recognition that corruption is not a battle to be won in the
short term. Rather, the ACA must be prepared to start a project that will outlive its
current generation of leaders, through setting short, immediate and long-term

goals.

4. Fourth, the ACA must go beyond the conventional reading and understanding of
corruption, which is based on the principal-agent theory. To be successful, an anti-
corruption response strategy must be tailored to the type of corruption being faced.
Therefore, based on its study and analysis of its environment and the attitude of the
people towards corruption. Taking cue from the results of our survey, the ACA must

consider the adoption of the alternative theory of collective action in formulating its
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anti-corruption reform strategies, along with continuing research on public
perceptions and opinions, through such means as surveys and focus group

meetings.

5. Fifth, the ACA must understand that it cannot undertake corruption reform alone,
and that it takes the whole society to win the battle. Thus, it must enlist broad social
support for reform. This will necessarily include winning the trust and confidence of
the people to report wrongdoing by providing a safe space for them to do so
through a comprehensive whistleblower protection system, building partnerships
with civil society groups whose are primarily motivated by the desire to improve the
lives and conditions of citizens. It must strive to use the media in innovative ways to
change the prevailing attitudes to corruption by educating the young generation

about the perils of corruption, and to promote and mobilize support for reform.

Finally, the mission of the ACA must go beyond fighting corrupt acts or dealings.
Rather, it must aim to build and strengthen the national integrity system. It must
engage in deep democratization for the long run by building more inclusive and

accountable systems of government, and encouraging citizen participation in them.
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Annexure

Survey questionnaire

1.

a) Describe your view of the problem of corruption in The Gambia in terms
of factors, type, sector and actors?

b) How do you rate the problem of corruption in The Gambia?
o Negligible
o Moderate
o Endemic

2. In anti-corruption literature-
Greed corruption is used to refer to the type of corruption perpetrated by
people to gain special unfair advantages such as unfairly winning bids.
Need corruption is used to refer to the type of corruption fuelled by the
desire of people to access “fair treatment” such as access to basic public
services or a public-sector job.
In your view, which of the 2 types of corruption is more prevalent in The
Gambia?:
o Greed
o Need
3. In anti-corruption literature, the list below are the main forms of
corruption. In your view, which form of corruption is most prevalent in The
Gambia?
o Bribery
o Nepotism and cronyism
o Trading in influence
o Embezzlement
o Kickbacks
o Facilitation payment
4. In your view, why do citizens engage in corruption even if they outwardly
disapprove of and morally condemn corrupt behavior at other levels?
5. In your view, which of the following best explains why Gambians feel

reluctant to report corrupt conduct?

o Lack of hope in the outcome
Dependence on corrupt actors
Stigmatization and social exclusion
Risk of retaliation

O
O
O
o Social connections
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6. Which of the following actions would you be willing to do to fight against
corruption in The Gambia?

o Sign a petition asking Government to do more to fight corruption

o Take part in a peaceful protest against corruption

o Join an organization that works to fight corruption as an active
member

o Pay more to buy goods from clean/corrupt free companies

o Spread the word about the problem of corruption through social
media

o Report an incident of corruption to a law enforcement agency

7. In you view, what is the biggest impediment to citizen mobilization against
corruption in The Gambia?

8. In your view, what accounts for the failures of past anti-corruption
initiatives such as the Assets Evaluation Commission in 1982 and the
numerous commissions of inquiry since 1994?

9. Do you support the establishment of an Anti-Corruption Commission?

o Yes
o No
How would you rate your level of confidence on the effectiveness of the
proposed Commission to control corruption in The Gambia?
o Very confident
o Fairly confident
o Not sure
o Not confident
10. In your view, what is the easiest form of corruption the Commission should

tackle to win public support and stamp its mark? i.e. the low hanging fruit

Optional part

11.

In you view, does the CSO community in The Gambia have the capacity to
effectively complement the work of the Anti-Corruption Commission in
fighting corruption?

12. Are there potential grassroots organizations or groups in The Gambia that
can build a social action coalition against corruption?
13. In your view, does the Gambian Media have the capacity to effectively

complement the work of the Anti-Corruption Commission in the fight
against corruption?
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